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tunity for service arising from the proximity of the University to the primary sources 
of governmental law, and by the belief that all members of the legal profession have a 
vital interest in keeping abreast of this pervasive and expanding area of the law. Typical 
subjects of public law include, among others, administrative law, constitutional, gov- 
ernment contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 
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LEASE-FINANCING BY MUNICIPAL 
CORPORATIONS AS A WAY AROUND 
DEBT LIMITATIONS 


Jon Magnusson* 
I. INTRODUCTION 


Most local governments are today facing an increasing need of 
funds for improvements and new facilities, notably schools. Yet 
their search for funds is continually being frustrated by legal lim- 
itations on their power to incur indebtedness. One solution cur- 
rently in vogue is the device of lease-financing. While it has been 
characterized as a new development,” lease-financing had its genesis 
well before the turn of the century.? 

The theory is simple. At common law, rent to fall due beyond 
the current rent period is not a present debt.* Therefore, if a public 
body has someone else build the facility, and then rents it, the in- 
debtedness of the body is increased only by the annual rent, and not 
by the full cost, even though the public body takes title when the 
cumulative “rents” have equalled the full capital costs. Thus the 
public body gets the benefit and eventual ownership of the facility 
without exceeding debt limits. 

However, lease-financing is subject to several serious objections. 
Lease-financing is not really renting, but is borrowing. The objec- 


* Attorney, U.S. Public Housing Administration. B.S. 1935, University of Virginia ; 
LL.B. 1937, The George Washington University. Admitted to the bars of the District 
of Columbia and Virginia. 

1“The use by local governments of the so-called lease purchase plan as a method of 
financing needed public buildings and improvements is a significant new development 
in the field of public finance.” Heinzer, The Lease-Purchase Plan of Financing Public 
Improvements, 157 THe Bonp Buyer 7 (Oct. 25, 1952). 


2 The validity of leases as part of a plan to finance public improvements was before 
the courts at least as early as 1891. Spilman v. City of Parkersburg, 35 W.Va. 605, 
14 S.E. 279 (1891). Similar financing plans go back at least to 1868. Coulson v. 
Portland, 6 Fed.Cas. 629, No. 3275 (C.C.Ore. 1868). 


3 3 TiFFANY, LANDLORD AND TENANT § 879 (3d ed. 1939). 
[ 377] 
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tions lie in the consequences of this fiction. Intent of constitutional 
debt limitations is subverted and litigation is invited, bringing in its 
wake costs and uncertainties, and loss of credit standing. 

In spite of these objections, lease-financing is enjoying considerable 
current attention,* and involves many of us in finding answers for 
the questions created. For example, potential buyers of municipal 
securities (i.e. those who loan the money to buy or build public 
property) must decide whether they should buy on the basis of a 
lawyer’s opinion that the courts will not enforce debt limit provisions 
against the securities. Public officials need to know the scope of 
their authority to issue bonds payable from rental income. Others 
need to know whether they can safely sign leases for property offered 
for rent for public purposes. State legislators need to know how far 
they can go in drafting legislation authorizing debt financing by 
municipalities. Opinions of investors and of public officials will 
guide Congress in formulating its plans to provide federal financial 
assistance to localities for public improvements—particularly schools. 
Debate in this field will surely involve the question as to the relative 
ability of the states and the federal government to exploit their re- 
spective tax resources. Also involved is the practical application of 
the more doctrinaire question as to the division of power between the 
states and the federal government for performing functions of gov- 
ernment. 

This article will trace the background of lease-financing, and an- 
alyze its many difficulties. A far better solution to these difficulties 
lies not in sophistic and strained justifications of lease-financing, but 
in revision of outmoded public debt limitations. 


II. Tue Neep ror INCREASED BorROWwING PowER 


Special urgency for exploring the feasibility of lease-financing 
arises in connection with today’s rapidly increasing plans for local 
improvements. Many of these plans will have to find some way 
around debt limitations before being executed. An example of cur- 
rent interest is the President’s plan for federal assistance to states for 


4 See, e.g. McArthur v. Smallwood, 281 S.W.2d 428 (Ark. 1955) ; Dean v. Kuchel, 
35 Cal.2d 444, 218 P.2d 521 (1950); State v. Florida State Improvement Comm., 71 
So.2d 146 (Fla. 1954) ; State v. County of Flagler, 77 So.2d 765 (Fla. 1955) ; Book v. 
Indianapolis-Marion Building Authority, 234 Ind. 704, 126 N.E.2d 5 (1955) ; Becker 
v. Albion Jefferson School Corp., 132 N.E.2d 269 (Ind. 1956) ; Greenhalgh v. Wool- 
worth, 361 Pa. 543, 64 A.2d 659 (1949); State ex rel. Thomson v. Giessel, 271 Wis. 
15, 72 N.W.2d 577 (1955). 
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public school construction,® including assistance for lease-financed 
projects.® 

Schools will not be the only claimants to a state’s borrowin: 
authority in the years ahead. A sharp increase in all public works 
has been recommended by the Joint Economic Committee of Con- 
gress, which stated that the construction of highways, hospitals, and 
other community facilities including, as the President has recom- 
mended, slum clearance and public housing, must move forward 
more rapidly during the years ahead. The Committee, however, 
recommended more emphasis on federal assistance rather than on 
local devices which circumvent the public debt limit.’ 


The need is recognized by the states. In 1956, bond proposals 
aggregating a record $4.6 billion were approved by voters of the 


5 The President’s message to Congress on school construction referred, in 1955, to a 
deficit of 300,000 classrooms. H.R.Doc.No. 84, 84th Cong., Ist Sess. (1955), 101 
Conc.ReEc. 1297 (Feb. 8, 1955). He noted that while in the past five years over $7 
billion was spent for new classrooms, the shortage of classrooms was only slightly 
decreased because of the flood of new schoolchildren. He asked then for a three-year 
$7 billion program for schools. This program has not yet been implemented by Con- 
gress. On January 28 of this year, the President asked for a grant program of $1.3 
billion over a four year period. New York Times, Jan. 29, 1957, p. 16. 

6 In 1955, the President recognized the debt limit problem faced by many school dis- 
tricts and proposed that “the Federal Government would share with the States in 
establishing and maintaining for State school building agencies an initial reserve fund 
equal to 1 year’s payment on principal and interest.” It was expressly recognized that 
the statewide agencies would rent school buildings built from proceeds of their bonds 
to school districts. He stated, “The local community under its lease gets a new school 
without borrowing.” When all obligations were met, the local school district would 
take title. H.R.Doc.No. 84, 84th Cong., Ist Sess. (1955), passim. This is, of course, 
a lease-financing plan with assistance from the federal government. In his 1957 educa- 
tion message, the President repeated the substance of the foregoing. New York Times, 
Jan. 29, 1957, p. 16. 

The plan is more specifically described by the testimony of the Commissioner of 
Education to the House Committee on Education and Labor, Hearings Before the 
House Committee on Education and Labor on Proposed Legislation for Federal As- 
sistance to States for School-Construction Purposes, 84th Cong., 1st Sess., Part 2, 
p. 385, (March, 1955) as follows: 


Dr. Brownell. A school district which wanted a new school, and which had 
reached the limit of bonded indebtedness as far as the law was concerned, so that 
it would be unable to issue school bonds, would be able to secure a school for the 
local district provided the State had set up such an agency as is here proposed, 
a school-building agency. It might be called a school-building financing agency, 
whatever the State wished to call it. As set up under this plan the agency 
would receive an application from the school district that wanted to build a 
school. Then the agency, if it agreed to build a school, would issue bonds, as 
authorized under the State law which would set up the agency, and with that 
money it would then agree with the local community to make the money available 
so that they could build the school, and the school board, in agreement with the 
State school-building agency would agree that it would pay the amount of funds 
necessary so that the school-building agency could retire its bonds to take care of 
the necessary expenses [sic]. 


7 S.ReEp.No. 60 (Joint Economic Report), 84th Cong., Ist Sess. 3 (1955). 
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states.* These figures are just a beginning for 1957 and are dwarfed 
by amounts a Chamber of Commerce study has found to be necessary 
if the demands of a rising population and higher standards of living 
are to be met over the next ten years. The Chamber’s study, made 
by its Construction and Civic Development Department, comes up 
with a total figure of $140 billion for the years 1956 through 1965 
for governmental construction, and even with this expenditure, doubts 
that the amount will be adequate for the needs of highways, educa- 
tional buildings, hospitals and institutional buildings, and water and 
sewage facilities.® 

Running parallel with the demand for money is the demand in 
some quarters that public functions be taken back from the federal 
government by the states, and that the trend to federal control be 
arrested or turned back. The President has said:*° 


Certain basic principles must govern legislation on Federal grants 
for school construction, if they are to serve the cause of education 
most effectively. . . . Second, Federal aid must not infringe upon the 
American precept that responsibility for control of education rests 
with the states and communities. School construction legislation 
should state this policy in no uncertain terms. 


Lease financing is seen as a way to enable localities to undertake 
more activities in their own behalf. Actually, however, lease-financ- 
ing arrangements cause a deferment of the basic problem of debt 
limitations, and make increased federal control more likely because 
of the urgent need for federal funds." 

All of these factors have converged to focus more attention on the 
authority of states and their subdivisions to take over the public 
services being urged on them. Since practically all these demands re- 


8 This was over 60% more than the previous record of over $2.8 billion in approvals 
set in 1955. The Bond Buyer, Jan. 5, 1957, p. 7. When one considers that in 1956 the 
value of tax-exempt bonds issued that year dropped 9% to $5.4 billion, id. p. 3, 
because of postponements resulting from higher interest costs in the past year, one 
realizes that a backlog of issues is piling up which will require even more financing 
than approvals by voters would indicate. 

9U.S. Chamber of Commerce, Construction and Civic Development Department, 
Construction Market No. 26, August, 1955. 


10 The New York Times, Jan. 29, 1957, p. 16. 


11 See Meyer Kestenbaum, Special Assistant to President Eisenhower and Chair- 
man of the Commission on Intergovernmental Relations who, in an address to the 8th 
American Assembly at Arden House, said that most states are in no position to take 
back any of the major functions now being carried out at the federal level because they 
a ey outmoded constitutional limitations. New York Herald Tribune, Oct. 
14, 1955, p. 2. 
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quire money, the borrowing authority devices are important. Lease- 
financing is an old by-road that is being scraped and paved. 


Ill. Backcrounp or LEAsE-FINANCING 
A. Origin of Debt Limitations. 


Constitutional debt limitations at the state level began after 1843, 
when Rhode Island included restrictions on the power of the state to 
incur indebtedness.'"? New Jersey adopted a limitation in 1844, 
Louisiana in 1845,'* Iowa in 1846,!° and Illinois and Wisconsin in 
1848.7° 

As states reached their limits and demands for more money for 
improvements continued, the debt-incurring powers of local units of 
government were called upon. At this time local governments were 
not restricted; they could go ahead with debt financing when the 
states could not. Local debt increased rapidly until the business 
crisis of 1873 brought about many municipal defaults caused by ex- 
cessive debt. The solution for fiscal irresponsibility was again found 
in constitutional provisions limiting debt-incurring powers. Limita- 
tions on local governments were imposed between 1851 and 1886 in 
great numbers, principally between 1872 and 1879. Many localities 
had gone heavily into debt to finance railroads—enterprises that de- 
pended upon profit for their success and that today would be con- 
sidered as objects of private enterprise expenditures. The crisis of 
1873 revealed the economic weakness of many of these financings.’” 
Based on these experiences practically all states now have limitations 
on the power of local governments to incur indebtedness. 

Constitutional debt limitations for example in Indiana, a state that 
has gone in for lease-financing, are only 2% of the value of taxable 
property.’* In Maine and Pennsylvania, two other states that have 
lease-financing legislation, the limits for local subdivisions are 714% 
of the last regular valuation,’® and 7% of assessed value,”° respect- 


12 RI. Const. art. IV, § 13. 


13 N.J. Const. art. IV, § VI, par. 4 (1844) (present Constitution of 1947, art. 8, § 2, 
par. 3). 

14 La. Const. art. 114 (1845). 

15 Towa Const. art. XI, § 3. 

16 Itt. Const. art. III, § 37 (1848) ; Wis. Const. art. XI, § 3 (as amended 1874). 

17 HILLHousE, MUNICIPAL Bonps, A CENTURY OF EXPERIENCE 39-44 (1936). 

18 Inp. Const. art. XIII, § 1. 

19 Me. Const. 1819, 22d Amendment, art. IX, § 15. 

20 Pa. Const. art. IX, §8. Exception: City of Philadelphia is limited to 131%4%. 
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ively. In Kentucky, various classes of cities are limited to a per- 
centage of the value of taxable property, ranging from 10% for large 
cities to 3% for the smallest.** In Virginia, on the other hand, which 
it is interesting to note has found no need for lease-financing legisla- 
tion, the debt of cities and towns is limited to a more liberal 18% 
of the assessed value of property; counties have no limit, but bond 
issues are subject to the approval of the voters.” 

Originally, debt limitations were simply fixed dollar amounts, such 
as $50,000 for Rhode Island. Later it became usual, at least for levels 
of government below the state level, to express limitations as a per- 
centage of the assessed valuation of all taxable real property within 
a locality.2* Whatever the form of these limitations, today it can 
safely be said that in most areas where financing of new or expanded 
public improvements is a problem, the debt limits have been reached. 
The chief barricade to further debt financing is caused by the lack of 
legal authority of local subdivisions to go any further into debt via 
orthodox financing methods. 


B. History of Lease-Financing in the Courts. 


A body of cases developed during the last half of the 1800s, mak- 
ing a distinction between present indebtedness for the full amount 
to become due under a contract and a short term debt for the 
amounts due for a year or a single appropriation period. These were 
the cases upholding the power of municipalities to contract for serv- 
ices to be performed over an extended period, but payable annually 
or as the services were rendered.** Some cases upheld the power to 


21 Ky. Const. § 158. 
22 Va. Const. art. VII, § 115-a; art. VIII § 127. 


23 The Virginia provision is fairly typical: “No city or town shall issue any bonds 
or other interest-bearing obligations for any purpose, or in any manner, to an amount 
which, including existing indebtedness, shall, at any time, exceed eighteen per centum 
of the assessed valuation of the real estate in the city or town subject to taxation, as 
shown by the last preceding assessment for taxes. . . .” 


24 State v. McCauley, 15 Cal. 430 (1860); Smilie v. Fresno County, 112 Cal. 311, 
44 Pac. 556 (1896); City of Valparaiso v. Gardner, 97 Ind. 1 (1884); Crowder v. 
Town of Sullivan, 128 Ind. 486, 28 N.E. 94 (1891); Grant v. City of Davenport, 36 
Iowa 396 (1873) ; New Orleans Gas Light Co. v. New Orleans, 42 La.Ann. 188, 7 So. 
559 (1889) ; Smith v. Town of Dedham, 144 Mass. 177, 10 N.E. 782 (1887). Contra, 
City of Springfield v. Edwards, 84 Ill. 626 (1877) ; Law v. People, 87 Ill. 385 (1877) ; 
Prince v. City of Quincy, 28 Ill. App. 490 (1888) aff’d, 128 Ill. 443, 21 N.E. 768; 
Niles Waterworks v. Niles, 59 Mich. 311, 26 N.W. 525 (1886); Davenport v. Klein- 
schmidt, 6 Mont. 502, 13 Pac. 249 (1887) ; Smith v. City of Newburgh, 77 N.Y. 130 
(1879) ; State v. Atlantic City, 49 N.J.L. 558, 9 Atl. 759 (1887) ; State v. Medbery, 7 
Ohio St. 522 (1857); McQuittin, MunicrpAL Corporations §§ 41.23-41.24 (3d ed. 
1949). 
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buy land in installments.** As the number of cases cited contra in 
notes 24 and 25 supra indicates, there was, no unanimity of opinion. 

The precedents provided by the cases sustaining long-term con- 
tracts and the reasoning therein pointed the way to the next step, 
which was to convert the contracts for services into contracts leasing 
the facilities that produced the services. Originally water for hy- 
drants and electricity and gas for street lighting were obtained as 
commodities or services on an annual basis. Later when cities de- 
cided to acquire the production facilities for the services, many were 
financially hard-pressed and restricted by constitutional limitations 
on their authority to obtain funds for the acquisition costs. The way 
around this difficulty was to convert the contract for services into a 
lease of the hydrants or arc light towers and to pay rent at a fixed 
rate per hydrant or tower. The lease provided for the acquisition of 
the systems either when the total rents reached a specified amount or 
upon payment of any balance due. The annual payment rule, as in 
the case of an annual payment for services, was held to sustain the 
rent transaction.”* City halls were also built under the same financial 
scheme,”’ as were courthouses” and jails.”° 

The case law during the early period of development, both as re- 
gards contracts for services and leases for facilities, was full of provo- 
cative contradictions just as it is today. Then, as now, there was law 
within the same jurisdiction to support or deny authority to finance 
projects by lease arrangements without regard to debt limitations. 
In 1914 the courts were reported to be “in hopeless conflict” over the 
consistency of lease-financing plans with debt limitations.*° For ex- 


25 Windsor v. Des Moines, 110 Iowa 175, 81 N.W. 476 (1900); Burnham v. Mil- 
waukee, 98 Wis. 128, 73 N.W. 1018 (1897). Contra, Baltimore v. Gill, 31 Md. 375 
(1869) ; cf. Newell v. People, 7 N.Y. 9 (1852). 

26 Corhran v. Middletown, 14 Del.Ch. 295, 125 Atl. 459 (1924); Carlyle Water, 
Light & Power Co. v. Carlyle, 31 Ill.App. 325 (1889) ; Lamar Water & Electric Light 
Co. v. City of Lamar, 128 Mo. 188, 31 S.W. 756 (1895) ; Stedman v. City of Berlin, 
97 Wis. 505, 73 N.W. 57 (1897) ; Fidelity Trust & Guaranty Co. v. Fowler Water Co., 
113 Fed. 560 (C.C.D.Ind. 1902) ; Walla Walla v. Walla Walla Water Co., 172 U.S. 1 
(1898). Contra, Hall v. Cedar Rapids, 115 Iowa 199, 88 N.W. 448 (1901); Beard v. 
Hopkinsville, 95 Ky. 239, 24 S.W. 872 (1894); Putnam vy. City of Grand Rapids, 58 
Mich. 416, 25 N.W. 330 (1885) ; Salem Water Co. v. City of Salem, 5 Ore. 29 (1873) ; 
Brown v. City of Corry, 175 Pa. 528, 34 Atl. 854 (1896); Spilman v. Parkersburg, 
35 W.Va. 605, 14 S.E. 279 (1891) ; Earles v. Welles, 94 Wis. 285, 68 N.W. 964 (1896). 
Cf. Smith v. Newburgh, 77 N.Y. 130 (1879). 

27 City of South Bend v. Reynolds, 155 Ind. 70, 57 N.E. 706 (1900); Reynolds v. 
City of Waterville, 92 Me. 292, 42 Atl. 553 (1898) ; Brewster v. Deschutes County, 137 
Ore. 100, 1 P.2d 607 (1931). 

28 Bennett v. Petroleum County, 87 Mont. 436, 288 Pac. 1018 (1930). 

29 Giles v. Dennison, 15 Okla. 55, 78 Pac. 174 (1904). 

39 Note, 14 Cotum.L.Rev. 70 (1914). 
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ample, in the period 1895-1900 alone, Indiana and Missouri upheld 
lease payments,** and Kentucky, Maine, Michigan, New York, Penn- 
sylvania and West Virginia did not.* 


During the same five-year period, Wisconsin exemplified the 
“hopeless confusion” by holding both ways. In the first case in 
1896,* performance of a waterworks lease (where city had option 
to purchase the system) was enjoined because the hydrant rentals 
were said to be an indirect method of paying off the bonds which a 
private waterworks construction company planned to issue to finance 
the installation. In the second case a year later,** nothing was said in 
the decision about financing, but the payment of a hydrant rental, 
with an option to the city to buy the waterworks, was held not to 
give rise to an indebtedness for the full cost of the system, since the 
city was under no “obligation” to exercise an option to purchase. 
Apparently, the first case in reality involved a binding obligation, 
and not an option to purchase. 

Every decade since has produced litigation involving leases of 
public improvements. In six more cases between 1900 and 1910, 
Kentucky, Oklahoma and a federal court upheld leases,** and Iowa 
invalidated them.*® The Indiana high court in the Reynolds case,** 
validated them at first, but then less than four years later in the Voss 
case** joined the Wisconsin court in holding both ways. 

In the Reynolds case, a contractor agreed to build a city hall on a 
lot owned by the city at a price to be fixed. To obtain payment the 
contractor agreed to lease the building to the city for twelve years 
with a right of renewal for five more years. The city was given an 
option to purchase at any time at the contract cost plus 4% interest 
less the rents paid. If not paid, the contractor could either remove 


31 South Bend v. Reynolds, 155 Ind. 70, 57 N.E. 706 (1900) ; Lamar Water & Elec- 
tric Light Co. v. City of Lamar, 128 Mo. 188, 31 S.W. 756 (1895). 

32 Beard v. Hopkinsville, 95 Ky. 239, 24 S.W. 872 (1894); Reynolds v. City of 
Waterville, 92 Me. 292, 42 Atl. 553 (1898) ; Putnam v. Grand Rapids, 58 Mich. 416, 
25 N.W. 330 (1885); Smith v. City of Newburgh, 77 N.Y. 130 (1879); Brown v. 
City of Corry, 175 Pa. 528, 34 Atl. 854 (1896); Spilman v. Parkersburg, 35 W.Va. 
605, 14 S.E. 279 (1891). 

33 Earles v. Welles, 94 Wis. 285, 68 N.W. 964 (1896). 

34 Stedman v. City of Berlin, 97 Wis. 505, 73 N.W. 57 (1897). 

35 Overall v. City of Madisonville, 125 Ky. 684, 102 S.W. 278 (1907), overruled, 
Payne v. Covington, 123 S.W.2d 1051 (1938) ; Giles v. Dennison, 15 Okla. 55, 78 Pac. 
174 inad ; Fidelity Trust & Guaranty Co. v. Fowler Water Co., 113 Fed. 560 (C.C.D. 
Ind. 1 : 

36 Hall v. Cedar Rapids, 115 Iowa 199, 88 N.W. 448 (1901). 

37 City of South Bend v. Reynolds, 155 Ind. 70, 57 N.E. 706 (1900). 

38 Voss v. Waterloo Water Co., 163 Ind. 69, 71 N.E. 208 (1904). 
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the building or buy the lot at an appraised value. The court held 
there was no prohibited indebtedness and that the only debt was for 
each installment of rent. In the Voss case a contractor agreed to 
build a water and light plant on land owned by the town at a fixed 
price. The town agreed to subscribe to shares of stock of a water 
company which was given the right to “occupy and use” the town’s 
lot and to own and operate the machinery, pipes, wires, poles and 
other appurtenances of the plant. The town was to rent not fewer 
than fifteen hydrants and twenty-three arc lights for a term to be 
stipulated. Rents were to be paid to the water company. The 
town was given an option to purchase at any time at the cost of 
construction less the rents paid, which were applied to repayment of 
the company’s bonds. The water company mortgaged its interest in 
the plant, and issued its bonds to obtain money to pay the contractor. 
This was held to be a debt for the full cost of construction because 
the town was found to be the owner of the water company which 
was declared to be a “dummy” corporation that had incurred the 
indebtedness. 


C. Alternatives to Lease-Financing. 


In the two decades from 1910 to 1930 there was a fall-off in the 
number of cases reaching the highest courts relating to lease issues. 
Legislatures experimented with other types of financing. An example 
was the use of special districts with independent power to levy taxes 
and set their own debt limits, or in “authorities” with special power 
to charge fees for services rendered and facilities furnished, or a com- 
bination of both.*® 

For schools, special districts with taxing powers and a fresh start 
with their own debt limits were most common.*® But these districts 
soon reached their debt limits, because the assessable value of prop- 
erty subject to school tax levies did not keep up with the demand for 
funds to supply the buildings for increased population in many areas. 

Originally special school districts were created by taking away 
responsibility for providing education from cities and counties, which 
could no longer provide the school buildings within their own con- 
stitutionally limited borrowing authority, and transferring the func- 
tion to school districts which could borrow up to their own debt 





39 Foley, Revenue Financing of Public Enterprises, 35 Micu.L.Rev. 1 (1936). 
40 McQuILLin, MUNICIPAL CorPorRATIONS § 41.13 (3d ed. 1950). 
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limit. When the district’s limits were reached it became the practice 
to divide further the function of providing education by creating a 
larger or overlapping district or by having several districts combine 
to provide high school buildings. The grade school functions were 
left to the established districts. Even here debt limits of the new 
district were eventually reached. 

Not only geographical subdivisions, but functional subdivisions 
have been attempted in order to create fresh borrowing power. In 
one case an apparently successful effort was made to spread the cost 
of providing facilities by splitting off the function of providing library 
facilities and establishing a library board with its own debt incurring 
power.*' A short-lived Indiana statute authorized vocational school 
districts separate from general school districts.*? 

Under the functional split-up plan, a cafeteria-restaurant district 
could be created to go into the business of catering lunches, and the 
big construction expense for the room under the auditorium could be 
avoided to release more funds for classrooms. Home economics, 
music and many other building districts could be suggested by school 
administrators interested in specialized functions. 

As a matter of fact the lease idea is only an application of this same 
technique of splitting up functions. It divorces the borrowing func- 
tion from the paying function. Functional sub-division could be in- 
creased by the creation of a refunding “authority” which would take 
over an outstanding school district debt and then put its repayment 
by a district on a year to year basis, thus further expanding the dis- 
trict’s access to capital funds since only the sum of the annual pay- 
ments would be within the debt limit. The logic of the case law 
would seem to permit this; the inflationary consequences would be 
for the economists to consider. 

These alternatives have not proved as practical as lease-financing, 
however, and the trend is back to the latter after a short departure 
from it. 


41 Robertson v. Board of Library Trustees of Alameda, 136 Cal. 403, 69 Pac. 88 
(1902) (issue of separate functions and indebtedness not involved in case, but the facts 
disclosed that the separation had been accomplished without apparent successful 
challenge). 

42 Indiana Acts of 1945, c. 138 created a new taxing district in cities over 65,000 
with power to borrow to build technical-vocational high schools. Held invalid in 
Cerajewsky v. McVey, 225 Ind. 67, 72 N.E.2d 650 (1947). 

43 Still another alternative, at least as far as schools are concerned, would be to 
supplant or supplement tax and/or bond revenues with tuition fees. This would of 
course involve a modification of the traditional system of tax-supported public educa- 
tion, but practically everything else has been tried in efforts to raise money for school 
expenditures. 
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D. Contemporary Lease-Financing. 


Today, most states having urgent financing problems have taken 
sides on the validity of lease-financing legislation. The legislation is 
fairly standard.** A public corporate instrumentality of a state is 
typically created, and designated a building “authority” composed 
of a specified number of public officials. The authority is empowered 
to acquire land by purchase or lease and to construct specified types 
of structures on the land. In practice, however, it need not do any 
building, but can delegate the job. The authority has power to lease 
its improved property to other governmental agencies, and to pay 
the construction costs by obtaining money from the federal govern- 
ment and through the issue of its revenue bonds. The bonds do not 
pledge the credit of the state, are not a debt of the state, but are pay- 
able only from the authority’s revenues; i.e., rent from its leases. The 
bonds may be secured by a trust indenture assigning rents to a cor- 
porate trustee and authorizing the trustee to enforce the rights and 
remedies of bondholders. The rights and remedies are to compel the 
performance of all duties required by the act and the trust agreement 
or resolution of the authority, pursuant to which the bonds are issued. 
Performance would consist of levying the necessary taxes or making 
the necessary charges to pay the rent and to operate the facility. A 
school administration would be compelled to keep on running a school, 
and water departments to keep on supplying water. The bonds are 
exempted from taxes and made legal investments. Frequently a de- 
sire is expressed that the act’s provisions be liberally construed. 

The leases contemplated by the enabling legislation would be the 
traditional grant of an estate for years coupled with a contract govern- 
ing the conditions of use of the property. As a result of making such 
a lease, the public body otherwise subject to constitutional debt lim- 
itation ends up as the lessee for a specified term and liable only for the 
payment of the prescribed annual rent as it falls due each year.“ 

Lessor-lessee arrangements may vary under the legislation: (1) the 
lessee may be the owner of the land which it leases to the borrowing 
agency and then takes a slightly shorter term lease-back of the im- 
proved property; (2) the land may be owned by either the state or 

44 See Hearings Before the House Committee on Education and Labor on Proposed 


Legislation for Federal Assistance to States for School-Construction Purposes, 84th 
Cong., Ist Sess., Part 2 (March, 1955) at 393, for suggested legislation. 


45 DiLLon, MUNICIPAL CorPoRATIONS §§ 193, 195 (5th ed. 1911). 
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its specially created authority which leases the improved property to 
the operating subdivision; or (3) the property may be owned by a 
private person and leased to the public body. Under (2) and (3) the 
lease contract may include an option to purchase at any time, or pro- 
vide for an automatic conveyance, if the courts of the state hold that 
an option to purchase or to take title does not convert the transaction 
into a forbidden indebtedness for the full cost contrary to constitu- 
tional limitations. Invariably the total rent equals the cost of the 
property—hence such an agreement is made wherever possible. The 
leases are preferably long term leases enforceable to the final maturity 
date of the bonds of the authority. Where constitutional provisions 
are interpreted to prohibit long term leases, they must be on an an- 
nual basis. In either case it is imperative to the success of the legisla- 
tive plan that the highest courts of the state hold that the full rent is 
not a debt liability while it has yet to accrue, but is only a debt as the 
rent becomes due from time to time under the lease. Such a holding 
would be in line with historic common law principles governing the 
landlord-tenant relationship which does not recognize future rent as 
a presently existing debt or liability. In states where such a court 
decision does not exist, test litigation is usually a prerequisite to oper- 
ating under lease legislation.** 

Recently, the statutes of at least seven states have provided for the 
lease-financing method of paying for schools. Five of these laws 
have withstood attacks on their constitutionality and two have not.** 


46 See 3 TIFFANY, LANDLORD AND TENNANT § 879 (3d ed. 1939). 

47 One such test recently took place in Pennsylvania. Greenhalgh v. Woolworth, 361 
Pa. 543, 64 A.2d 659 (1949). A school district needed a new school to cost about 
$456,000. The unused borrowing power of the district (without the consent of the 
electorate) was about half that amount. The district entered into a contract to ex- 
ecute a lease of a school building to be constructed and owned by the State Public 
School Building Authority. 71 Pa.Star. §§ 1707-1 et seq. (1935), as amended. Rent 
was to be $24,110 a year for thirty years. This amount was just enough to pay each 
year’s debt service on the Authority’s bonds to be issued for the school’s capital re- 
quirements. The court held that since rental payments could be met as they fell due 
each year out of the district’s ordinary revenues plus a state grant of money, no pro- 
hibited indebtedness was incurred. The interposition of the Authority between the 
school district taxing body and the creditors succeeded in removing the district’s ac- 
tions from constitutional restrictions. Compare with Coulson v. Portland, 6 Fed.Cas. 
629, No. 3275 (C.C.Ore. 1868), where the interposition of a private corporation failed 
to remove debt restrictions. 

43 Florida: Special Acts 1951 c. 27950; Fra.Stat.ANnn. § 236.36, invalid in State v. 
Volusia County School Building Authority, 60 So.2d 761 (Fla. 1952). 

Georgia: State School Building Authority Act, Acts 1951, p. 241; Ga.Cone c. 32-14A 
te. in Sheffield v. State School Building Authority, 208 Ga. 575, 68 S.E.2d 

90 (1952). 

Indiana: An Act Incorporating the Indiana State School Building Authority, Acts 
1951, c. 309; Inp.ANN.StTAT. §§ 28-600 et seg. (Burns 1951), valid in Protsman v. 
School Corporation, 231 Ind. 527, 109 N.E.2d 889 (1953). 
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Plans to avoid debt-limiting impediments by means of state public 
building authorities for building other types of structures have suc- 
ceeded in four states and failed in six states.*® States have also au- 
thorized leases to finance bridges,” port facilities,’ a tuberculosis hos- 
pital,”? a rubbish incinerator™ and public toilets.™ 


Kentucky: Acts of 1934 Ext. Sess. c. 14, 15; Ky.Srat. 4421 (20)-38 (Carroll 1934), 
valid in Fiscal Court of Jackson County v. Board of Education, 268 Ky. 336, 104 
S.W.2d 1103 (1937), aff'd, 269 Ky. 258, 106 S.W.2d 990; Franklin County v. Franklin 
County Board of Education, 267 Ky. 554, 102 S.W.2d 1024 (1937). 

Maine: School Building Authority Act, Me.Rev.STaT.ANN. (1954) c. 41, §§ 243-259; 
Public Laws of Maine 1951 c. 405, valid in Opinion of the Justices, 146 Me. 295, 80 
A.2d 869 (1951). 

Pennsylvania: State Public School Building Authority Act, P.L. 1217 (1947), 24 
Pa.Stat. §§ 791.1 et seq. (Purdom 1950), valid in Greenhalgh vy. Woolworth, 361 Pa. 
543, 64 A.2d 659 (1949). 


Wisconsin: Wis.Stat. § 40.305 (1953), invalid in State ex rel. Rogers v. Milligan, 
267 Wis. 549, 66 N.W.2d 326 (1954). 


These and other laws cited are illustrative only, and are not in exhaustive compila- 
tion of such laws. 

49 Alabama: Code of Alabama, Tit. 55 §§ 435 et seq., proposed plan under the statute 
held invalid in Opinion of Justices, 251 Ala. 91, 36 So.2d 475 (1948). 

California: Gov't. Cope § 13114 as added by Strat. 1949 c. 1089, valid in Dean v. 
Kuchel, 35 Cal.2d 444, 218 P.2d 521 (1950). 

Illinois: State Public Building Authority Act, ILt.Rev.Stat. 1941 c. 127 (1941), 
invalid in People ex rel. Greening v. Green, 382 Ill. 577, 47 N.E.2d 465 (1943). 

Indiana: Acts of General Assembly 1953 c. 54; InD.ANN.STAT. §§ 26-2501 et seq. 
(Burns 1955 Supp.), valid in Book vy. Indianapolis-Marion Building Authority, 234 
Ind. 704, 126 N.E.2d 5 (1955). 

Maine: Building Authority Act, Maine Private and Special Laws of 1941, c. 76 as 
amended, invalid in Opinion of Justices, 146 Me. 183, 79 A.2d 753 (1951). 

Michigan: Act No. 31, P.A. 1948, Ext. Sess. C.L. 1948 §§ 123.951 et seq., valid in 
18) v. Detroit-Wayne Joint Building Authority, 325 Mich. 562, 39 N.W.2d 73 

1949). 

New Jersey: Laws of 1950, c. 255 as amended; N.J.Srat. §§ 52:18A-50 et seq., 
as) in part in McCutcheon v. State Building Authority, 13 N.J. 46, 97 A.2d 663 

Le 

Ohio: Public Institutional Building Authority Act, Gen. Code. c. 2332, Onto REv. 
Conve c. 151 (1953), invalid in part in State ex rel. Public Institutional Bldg. Authority 
v. Neffner, 137 Ohio St. 390, 30 N.E.2d 705 (1940); and see State ex rel. Public In- 
stitutional Bldg. Authority v. Griffith, 135 Ohio 604, 22 N.E.2d 200 (1939). 

Pennsylvania: Act of June 28, 1935, P.L. 452, 71 Pa.Start. §§ 1707-1 et seq., valid in 
Kelley v. Earle, 325 Pa. 337, 190 Atl. 140 (1937). 

Wisconsin: Laws of 1949 c. 563, c. 604; Wrs.Stat. §§ 13.351, 14.86(1), invalid in 
State ex rel. Thomson v. Giessel, 267 Wis. 331, 65 N.W.2d 529 (1954); cf. State v. 
Giessel, 271 Wis. 15, 72 N.W.2d 577 (1955). 

50 Alabama: Amendment to Municipal Bond Code in Act approved July 10, 1935, 
Gen. Acts 1935, p. 602, valid in Scott v. Alabama State Bridge Corp., 233 Ala. 12, 169 
So. 273 (1936). 

Georgia: State Bridge Building Authority Act, Ga. L. 1953, p. 626, Ga.Cone § 95- 
2305 (Supp. 1954), valid in McLucas v. State Bridge Building Authority, 210 Ga. 1, 
77 S.E.2d 531 (1953). 

51 Lang v. City of Mobile, 239 Ala. 331, 195 So. 248 (1940). 


52 Warren County Fiscal Court v. Warren County Tuberculosis Sanitorium Corp., 
272 S.W2.d 331 (Ky. 1954). 


53 Los Angeles v. Offner, 19 Cal.2d 483, 122 P.2d 14 (1942). 
54 Ambrozich v. City of Eveleth, 200 Minn. 473, 274 N.W. 635 (1937). 
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IV. Lease-Financinc ts Borrow1nc, Not RENTING 


It seems apparent that lease-financing is actually borrowing by an- 
other name. To contend that the method of payment alters the fact 
of payment strains ratiocination.* Unlike ordinary leases, these leases 
are in practice non-terminable, nor do the parties ever intend to 
terminate them. The amounts paid as “rent” are not the use value of 
the property, as true rent would be, but equal debt amortization 
charges on the full cost of the facility financed. Moreover, securities 
analysts would probably treat these charges not as current expenses, 
which rent would be, but as repayment of a long term debt. Nor are 
these “leases” aimed at temporary use, as is the ordinary lease, but at 
acquisition of title. The only variation between these “rents” and 
debt service is in the legal web woven around the transaction. 


In 1868, the court in Coulson v. Portland wrote:* 


These constitutional provisions restraining the creation of public 
debts are the gradual outgrowth of the last twenty or thirty years. 
They have been created by the peoples of various states as barriers 
against the creation of debt by the legislature in a time of popular 
excitement about internal improvements. . . . 

To say that a sum of money due or owing from A to B is not a 
debt, because A has promised to appropriate, or has appropriated a 
portion of his future income to its payment is a proposition in legal 
metaphysics that I cannot comprehend. A debt exists against the 
city whenever the city agrees to pay money in return for services or 
for money borrowed. . . . The fact that the ordinance appropriates 
money to pay these coupons, as they fall due, makes no difference. 


The cases finding a lease prohibited may do so on a variety of 
grounds, e.g. (1) the lease is not really a lease, but something else, 
such as a purchase contract, in which case there is an “evasion” of 
the constitutional restrictions," or (2) even if it is not a purchase, it is 
a debt for the full amount particularly if there is a mortgage in the 





55 Ellinwood, Use of Special Authorities to Finance School Improvements, 25 
MUNICIPAL FINANCE 48, 50 (1952) : “The legal reasoning defies the comprehension of 
the lay mind... .” 

56 Coulson v. Portland, 6 Fed.Cas. 629, No. 3275 (C.C.Ore. 1868). 


57 Williams v. City of Emmet, 51 Idaho 500, 6 P.2d 475 (1931); Hall v. City of 
Cedar Rapids, 115 Iowa 199, 88 N.W. 448 (1901); Reynolds v. City of Waterville, 
92 Me. 292, 42 Atl. 553 (1898) ; Opinion of Justices, 146 Me. 183, 79 A.2d 753 (1951) ; 
Grand River Township v. Cooke Sales & Service, Inc., 267 S.W.2d 322, (Mo. 1954) ; 
Brewster v. Deschutes Country, 137 Ore. 100, 1 P.2d 607 (1931) ; Spilman v. City of 
Parkersburg, 35 W.Va. 605, 14 S.E. 279 (1891). 
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transaction, or (3) it involves a redistribution of governmental 
functions in an area,” or (4) it requires continuing future appropria- 
tions which are prohibited,® or (5) it is a “present” indebtedness for 
the total amount paid.®' But if we examine the facts of any lease- 
financing case, these distinctions do not appear to be necessary to 
bring the facts within constitutional prohibitions. It seems clear that 
the intent behind debt limitations was to prevent long-term repay- 
ment obligations; i.e. borrowing for public improvements and to pre- 
vent the obligatory annual need for the resulting taxation to pay for 
the liability. And yet, by whatever name, this is the very effect of 
lease-financing. 


A. The Leases Are in Practice Non-Terminable. 


The duty to pay future rent in a long term lease is just as “present” 
as the duty to pay each installment of debt service on the bonds back 
of the rent. The leases could not be terminated without the payment 
of damages or without being subject to injunction or mandamus to 
keep on paying. Breaches of agreements or failure to perform would 
be subject to having a trustee take possession and carry out the re- 
quired performance. Also, because of the special design of structures 
like schools, courthouses, jails, mental institutions and the like, and 
because of the continuing responsibility of the lessees under legisla- 
tion to perform their functions, the use of the leased property could 
not be ended. Unless the rent is paid in full over the entire lease term 
there is going to be a default on the lessor’s obligations. It is unlikely 
that this would ever be allowed to happen. The analogy between a 
lease and a bond issue seems appropriate. As in the case of bonds, 


58 State v. Volusia County School Building Authority, 60 So.2d 761 (Fla. 1952); 
Opinion of the Justices, 146 Me. 183, 79 A.2d 753 and 146 Me. 295, 80 A.2d 869 (1951) ; 
State Office Building Commission v. Trujillo, 46 N.M. 29, 120 P.2d 434 (1941) ; State 
ex rel. Public Institutional Building Authority v. Neffner, 137 Ohio St. 390, 30 N.E.2d 
705 (1940) ; State ex rel. Rogers v. Milligan, 267 Wis. 549, 66 N.W.2d 326 (1954). 

59 Rappaport v. Department of Public Health, 227 Ind. 508, 87 N.E.2d 77 (1949). 

60 McCutcheon v. State Building Authority, 13 N.J. 46, 97 A.2d 663 (1953). 

$1 Hively v. School City of Nappanee, 202 Ind. 28, 169 N.E. 51 (1929); Davis v. 
Board of Education of City of Newport, 260 Ky. 294, 83 S.W.2d 34 (1935); Sager v. 
City of Stanberry, 336 Mo. 213, 78 S.W.2d 431 (1934); Putnam v. City of Grand 
Rapids, 58 Mich. 416, 25 N.W. 330 (1885). 

62 See List v. City of Wheeling, 7 W.Va. 501 (1874). Regarding the local govern- 
ment debt-limiting provisions of the West Virginia Constitution, art. 10, § 8, the judge, 
who had been a member of the West Virginia Constitutional Convention of 1872, 
wrote: “The evident object of the section was to prevent a growing evil of the day, 
viz.: The creation of large debts, the unnecessary and wasteful as well as fraudulent 
expenditure of the substance and earnings of the people, and unnecessary and oppressive 
taxation.” See also McQumLLan, MunicipaAL Corporations § 41.02 (3d ed. 1949). 
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it is difficult to conceive of any public body reneging on its moral ob- 
ligation to continue rental payments in amounts approximating debt 
service from year to year even though technically it may not be ob- 
ligated beyond each year’s rent. Possessory and other remedies given 
trustees may even make it impossible as a practical matter to fail in 
performance. It is so inconceivable that it dominates the whole trans- 
action. A year-to-year lease in these cases is meaningless. 

The only case where a real choice is open allowing a straightfor- 
ward annual lease is the lease of office space for public employees 
and possibly of maintenance yards and garages for public vehicles. 
Armories and auditoriums might also fit in this category. Either a 
public building or leased private space on short terms will do in 
these cases. Such a lease can be defended on the ground that the 
state would lease the property in any event and can terminate, lose 


its property and move at any time without impairing performance of 
its functions. 


B. Direct Relation of “Rent” to Debt Service on Bonds. 


Annual rent payments are indistinguishable in fact from annual 
debt service on bonds. Under lease-financing legislation, rent is 
never related to any market value for the property (in most cases 
there is no such value because of the unique purpose for it) but is al- 
ways the exact amount needed to pay for debt service (annual prin- 
cipal and interest) on long-term bonds or notes of the lessor to 
finance the improvement, plus a proportionate share of the lessor’s 
administrative overhead, plus an amount sufficient to build up a re- 
serve of, usually, one year of debt service on the lessor’s bonds,® plus 
the cost of any maintenance, repair, replacement and insurance borne 
by the lessor and plus an amount for “the fulfillment of the terms and 
provisions of any agreements made with the purchasers or holders of 
any such bonds.” * The latter might include attorneys’ fees and an 
annual fee of a trustee to supervise the relation between lessor and 
the lessee. The rent is the amount that would be paid as debt 
service on the lessee’s own bonds (if any could be issued) plus the 
additional expense of a one-year reserve, a trustee’s fee, and in- 
surance. 


63 Under the proposed federal aid legislation the Government would pay one-half 
this reserve. See Hearings, note 44 supra, at 386. 


64 See model legislation in Hearings, note 44 supra, at 395. 
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C. Public Financing Practices. 


Although courts may so find, the author believes that neither se- 
curity analysts nor public officials having fiscal responsibilities recog- 
nize the “current expense” status of rental payments.® If the basis 
for a court’s conclusion that rental payments do not involve a con- 
tinuing obligation or a debt for the full cost is correct, securities 
analysts and public officials should likewise follow this rule and 
should not add the payments to other annual payments of acknowl- 
edged debt to compute the percentage relation between debt and 
assessed valuation or between debt and current expenses for de- 
termining whether the locality is a good credit risk. Neither of 
these groups takes such a conceptualistic view as some courts. They 
cannot afford to. Once a court has sustained a lease and rental pay- 
ments as being unaffected by constitutional debt limit restrictions, 
reality sets in. The analysis of debt, from an investor’s point of 
view, requires that the relationship between payments from taxes for 
repayment of all long term obligations of a locality and payments 
from taxes for current expenditures be determined realistically. 


It is generally considered a matter of prudent fiscal policy that an 
average of 18% but not more than 25% of budgeted current revenues 
may be devoted safely to debt service.* Securities analysts in figuring 
this ratio should include rental payments among the debt figures and 
not in the current expense figures. Likewise, public officials in pre- 
paring budgets or in keeping accounts should put rents either in a 
special account apart from current expense accounts or in an account 
for expenditures similar to debt service charges if not actually in the 
debt figures. Both the analyst and the official recognized that there 


65 CHATTERS AND HILLHOUSE, LocaAL GOVERNMENT Dest ADMINISTRATION 412, 433 
(1939). In Appendix C isa form recommended by the Municipal Finance Officers 
Association for reporting to investors. The form requires a report of “overlapping 
debt,” i.e. the share of debt which must be paid from taxes levied in the municipality. 
In Appendix I on “Facts for Studying Ability to Pay,” there is a requirement for 
listing “Debt not funded;” * * * “Contracts” under which a debt for rent would be 
shown as part of the municipality’s total “Direct Debt.” In Moody’s Government and 
Municipal Manual (1957), the financial data for School Building Corporations in 
Indiana shows the assessed valuation of a School Township and bonded debt of the 
Corporation together with a statement that the debt is payable from income derived 
from the lease of a school building and is secured by a first mortgage on property. 
For example, see p. 507 for data on the Anderson Township School Building Au- 
thority. Similar data is given for Joint School Authorities in Pennsylvania. The 
assessed valuation is linked to the payment of rent and the rent is linked to the re- 
tirement of bonds. The inference is that the rent supports payment for a capital asset 
and is in effect an accrued liability of the school district or township. 


66 CHatTers & HILLHOUSE, LocAL GOVERNMENT Dest ADMINISTRATION 357 (1939). 
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is no difference as far as accounting is concerned, between a public 
body paying a fixed annual amount over a given period as debt service 
on a bond issue and paying the same amount over the same period as 
a rent obligation to pay off the same debt for the same property, 
except that another party is the obligor on its long term aspects. This 
would be so even though the state constitution is held to authorize the 
rental payments and not to authorize the same payment as debt service 
if the bonding power has reached its limit. Apparently, the fiction 
exists only in the courtroom. 


V. Present Dest Limitations ARE Too INFLEXIBLE 


The theory of debt limitation assumes that there is an ascertainable, 
inflexible limit that can be permanently placed on the amount of 
money people should have taken out of their taxes for debt or on 
the amount of money to be acquired by borrowing. This in turn 
assumes there is a predeterminable limit on the number of public 
improvements to be financed by debt. By disregarding completely 
the needs, desires and credit of subsequent taxpayers to exceed a given 
level, no matter how valid at the time it was imposed, debt limitations 
impose a pattern of expenditure which could only accidentally con- 
form to what may be proper levels of spending from time to time. 

The enactors of the early constitutional limitations confused the 
doctrinal question of the scope of the community responsibility for 
furnishing internal improvements with the economic question of the 
proper debt level in relation to a community’s ability to pay taxes,” 
and attempted to embody this confusion in a rule of law for all time. 
They also assumed the lack of ability to pay for improvements would 
be the same for all time. Because the power to incur debt based on 
existing wealth of a community had been abused, all borrowing pow- 
ers were restricted. Lease-finance developments highlight the bad 
results of the conceptualistic error of lumping all types of municipal 
borrowing into one category and of legislating social and financial 
inflexibility. 

The level of public borrowing is, of course, directly related to the 
ability to pay off debts and to the value of taxable property. The 
ability to obtain capital improvements is also related to ability to pay. 
It does not follow, however, that debt levels should be permanently 


67 Secrist, AN EconoMic ANALYSIS OF THE CONSTITUTIONAL RESTRICTIONS Upon 
Pusiic INDEBTEDNESS IN THE UNITED States 48 (1914). 
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established as a fixed dollar amount or a fixed percentage of assessed 
value. History has established that public expenditures are related 
to the changing capital improvement needs of the people and to their 
ability to obtain funds in the financial markets. 

The fiscal foresight embodied in debt limitations is not only blind 
to the realities of contemporary taxpayers; it is at variance with ac- 
cepted standards of public finance. The market place for securities 
of municipal corporations could be the surest preventive against any 
community living beyond its means. The bidders for a community’s 
bonds will either refuse to bid where credit will be strained to the 
point of jeopardizing repayment, or danger signals will appear in the 
form of above-average interest rates bid on bonds of over-extended 
communities. In cases where constitutional debt limits have been sub- 
verted successfully, tolerable indebtedness exceeds that envisioned by 
those who set the limits. Many communities which have substan- 
tially exhausted their legal borrowing power, yet have additional 
need for facilities, have successfully marketed bonds to pay for them 
without straining their credit. 

The current trend of decisions and proposals for federal aid show 
that the debt limitation device is failing. We now find that courts 
professing a dedication to upholding constitutions and a watchfulness 
over the excesses of legislatures, turn right around to go along with 
the known desires of the community for more and better improve- 
ments in spite of clear constitutional fiscal restrictions. The intent of 
these restrictions was possibly misguided and based on wrong pre- 
mises; nevertheless, the restrictions are there. Subversion of their 
intent produces a need to ignore significant facts, creates expensive 
confusion and delays an attack on the underlying problems. The 
ingenuity spent in subversion would be better applied in an attack 
on the root cause of the difficulty: the constitutional restrictions 
themselves. These restrictions should be revised or abolished to 
permit the needed financing of our present and future public needs. 

Moreover, the practice of lease financing can be extremely expen- 
sive, and, one would think, would be resisted by the taxpayers who 
pay the freight. Bidders for municipal bonds and the institutions 
which rate the bonds after they are marketed take the multiplicity 
and confusion of claims into account when they fix the price and 
rate the bonds of authorities which rely on rentals under leases to 
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secure their obligations. The result is that interest rates are higher 
and that ratings are lower.® 


VI. ConcLusIon 


As long as constitutional debt limitations exist in their present form, 
devices such as lease-financing will be proposed to evade them, es- 
pecially as the limitations become overly conservative in relation to 
changing economic climates. The basic problem of constitutional 
revision can only be met head-on if judges are willing to continue to 
frustrate lease-financing schemes no matter how attractive and essen- 
tial the improvements they make possible. The voters will take care 
of the rest. As has rightly been said, the best way to insure repeal of 
a bad law is to enforce it strictly. 


68 Ellinwood, Use of Special Authorities to Finance School Improvements, 25 Mu- 
NICIPAL FINANCE (1952) at 52: “In my opinion, authority bonds mean an interest cost 
from % of 1% toa full 1% higher than the cost would be for the direct obligations of 
the sponsoring government.” This can be illustrated: the periodic payments necessary 
to pay off a loan of $1,000 over 30 periods at typical interest rates are: 2'4%—$47.78; 
3%—$51.02; and, 314%—$54.37._ Public bonds are frequently paid off over a period 
of 30 years. Over such a period and for issues in the millions of dollars and up, the 
extra interest cost is substantial. Experience has borne out Ellinwood’s statement. 
In Indiana, the Hammond School City, whose bonds are the direct obligations of the 
sponsoring government, sold $100,000 of bonds on a basis of 2.591% while the Lincoln 
Township School Building Corporation, a leasing agency, sold $900,000 of bonds on a 
basis of 3.607%, and the Rochester School Building Corporation sold $994,000 of bonds 
at a net interest cost of 3.6645%. These sales were in the same week and thus in 
roughly the same marketing period. About a week later the Laurel School Building 
Corporation sold $175,000 of first mortgage bonds on a basis of 3.93%, over 1% higher 
than the Hammond School City. In Pennsylvania the Bethlehem School District’s 
direct obligations were sold in the amount of $1,000,000 on a basis of 2.835% interest 
and the Plymouth-Whitemarsh Joint School Authority, Montgomery County, a leasing 
agency, sold a $1,375,000 issue at a net cost of 3.128% in the same period. Ratings: 
Moody’s Government and Municipal Manual (1956) rates school authority bonds lower 
than those of school districts. In Pennsylvania, authority bonds are rated “Baa”, or 
more often not rated at all, while the regular district bonds are rated most frequently 
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LEGISLATIVE AND ADMINISTRATIVE CONTROL 
OF AIR CARRIER SUBSIDY 


Raymond J. Rasenberger* 
I. INTRODUCTION 


When the 84th Congress adjourned sine die in July, 1956, after nar- 
rowly failing to approve in the final hours of the session, S. 3449, a bill 
to amend section 406(b) of the Civil Aeronautics Act of 1938,! it con- 
cluded the latest in a recent series of unsuccessful attempts to modify the 
air carrier subsidy provisions of the Civil Aeronautics Act. Section 
406(b) of that act is essentially a rate making provision; it sets forth the 
standards to be observed by the Civil Aeronautics Board in fixing rates to 
be paid for the carriage of air mail. However, it directs that in fixing 
mail rates, the Board shall consider, inter alia, 


. .. the need of each such carrier for compensation for the trans- 
portation of mail sufficient to insure the performance of such service, 
and together with all other revenue of the air carrier, to enable such 
air carrier under honest, economical and efficient management, to 
maintain and continue the development of air transportation to the 
extent and of the character and quality required for the commerce 
of the United States, the Postal Service, and the national defense. 


Under this “need” clause air carriers are thus eligible to receive not only 
a compensatory rate for carrying the mail but also additional amounts 
required to insure the carriers’ welfare, thus advancing promotional ob- 
jectives which transcend the requirements of the mail service. This 
additional pay, which is generally acknowledged to be a subsidy, is 
consistent with the general objectives of the Civil Aeronautics Act, for 
although primarily regulatory in character, the act is also aimed at “the 





*Recent member, The George Washington Law Review; A.B. 1949, Dartmouth 
College; J.D. 1957, The George Washington University. This article is an expression 
of the author’s personal views, and is not intended and does not necessarily represent 
in any way the official views of any government agency. 

152 Srar. 998 (1938), 49 U.S.C. § 486(b) (1952). 
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encouragement and development of an air transportation system properly 
adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national 
defense... .”? 

The period since the Civil Aeronautics Act became law has been 
marked by rather dramatic development of the air transportation industry. 
As a regulatory statute the act has in general proved adaptable to this 
rapid change. As a promotional statute it has not proved as flexible. 
With the widening gap between the infant industry of 1938 and the 
giant of today there has developed increasing evidence of dissatisfaction 
with the basic philosophy and the specific language of section 406(b), 
the cornerstone of the act’s promotional philosophy. This is evidenced 
by the number of recent hearings, studies, and reports, both in the ex- 
ecutive branch and in Congress; by proposed legislation of various kinds; 
and by efforts of the C.A.B. itself to move in new directions. Although 
continually challenged, however, section 406(b) remains unchanged. 

It is the purpose of this note to review the development and application 
of section 406(b) and to analyze recent attempts to reshape it into an 
enactment which will support revised views as to the function of air 
carrier subsidy. The approach will be in essence chronological, divided 
into two main sequences: (1) efforts to identify subsidy separately from 
compensatory mail payments; and (2) efforts to control the amount and 
objectives of subsidy. The problems of identification have their origins 
in early air mail policies and extend until 1953. Problems of control are 
of more recent origin, resulting in large part from the separation of 
subsidy from mail pay in 1953, but in many cases having roots in the 
earlier linkage of subsidy with mail pay. 


II. THe IDENTIFICATION OF SUBSIDY. 
A. The Legacy of Pre-C.A.B. Policies. 


A review of legislation and executive policy prior to the Civil Aero- 
nautics Act of 1938 indicates that section 406(b) represents not a sharp 
departure from previous policies but a logical continuation of them. 
Federal concern with the growth of commercial aviation began and grew 
largely within the context of the mail service. While subsidy was not an 
intentional concomitant of federal interest in the air mail service, it fol- 
lowed, quietly but unmistakably. Thus, although legislation prior to the 
Civil Aeronautics Act contained no specific provision for subsidy, a con- 
gressionally sponsored study has determined that $65 million of subsidy 
was paid to air mail carriers between 1931 and 1938.3 

2 Civil Aeronautics Act of 1938, § 2, 52 Star. 980, 49 U.S.C. § 402 (1952). 


3 Public Aids to Domestic Transportation, H.Doc.No. 159, 79th Cong., Ist Sess. 449 
(1945). 
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The evolution of policy which culminated in section 406(b) began 
with the Air Mail Act of 1925,* the original enabling act.® This statute 
marked a cautious and decidedly unpromotional beginning of air mail 
service by private carriers. Contracts with carriers were authorized but 
in order to insure no loss to the Government on the air mail service, the 
act specified that the cost of the air mail service should not exceed four- 
fifths of the revenue.* The act did not work well. Carriers found the 
contract prices unattractive and the Post Office found the four-fifths 
limitation virtually unworkable when combined with the complex postal 
rates. Within a year the act was amended,’ but its effect was to offer little 
more encouragement to the contract carriers.® 

In an amendment to the Air Mail Act in 1928,° Congress moved again 
to relax its stern attitude toward the mail contractors. As a measure of 
added security, route certificates were authorized in place of contracts. 
Even more important, a reduction in postage rates, aimed at encouraging 
an increase in mail volume, was also authorized. When the Postmaster 
General subsequently did reduce postage, mail volume grew sharply;'° 
and when he took no action to reduce contract rates,!! a number of car- 
riers for the first time began to develop respectable profits.’* 

The Watres-McNary Act of 1930'* gave the Postmaster General broad- 
er powers to regulate and develop the air mail service.1* The most sig- 
nificant provision authorized the Postmaster General to pay carriers for 
space reserved rather than mail actually carried. Consistent with Congress’ 
aspirations toward a self-supporting mail service, the Watres-McNary Act 
did not specifically authorize extra financial assistance to mail carriers. 


443 Srart. 805. 


5 The 1925 Act does not, however, mark the beginning of air mail service, which had 
been carried on by Army fliers on an experimental basis since World War I 

6 Such a loss was referred to as a “subsidy.” This concept of “subsidy” should be 
compared with that embodied in § 406(b). See 1 FEDERAL CoorDINATOR OF TRANSPOR- 
TATION, PusLic Arps TO TRANSPORTATION 147 (1940); SpeNcER, Ark MAIL PAYMENT 
AND THE GOVERNMENT 303-312 (1941). 

7 Amendment of June 3, 1926, 44 Start. 692. 

8 See Davip, THE Economics oF AIR MAIL TRANSPORTATION 72 (1934). 

® Amendment of May 17, 1928, 45 Start. 594. 

10 This was particularly true of first class mail where the rate was cut from ten 
cents a half-ounce to five cents an ounce. 

11 The 1928 amendment apparently contemplated that the expansion of mail volume 
would be accompanied by a decrease in contract rates. However, contract rates were 
not specifically tied to postage rates or volume. See statement of Congressman Kelly, 
sponsor of the amendment, during debate. 69 Conc.Rec. 1111 (1928). See also 
SPENCER, supra note 6, at 37. 

12 Davin, supra note 8, at 84 suggests that for fiscal year 1929, payments to carriers 
for air mail of about $7.8 million were approximately $3 million in excess of the 
“maximum reasonable compensation.” 

13 46 Star. 259. 


14 Davip, supra note 8, at 95 suggests that the Watres-McNary Act was drafted by 
the Post Office Department. 
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However, the authority to pay for space clearly left the door ajar." 
Under the administration of the Postmaster General this authority was 


used fully to improve not only mail routes'® but also passenger trans- 
portation.?? 


The determined promotional efforts of the Post Office under the 
Watres-McNary Act lost momentum temporarily beginning in 1932, 
following a series of accusations and investigations of allegedly high- 
handed tactics of the Postmaster General in letting air mail contracts,!* a 
situation which led ultimately to the Air Mail Act of 1934.1 This new 
act did not repudiate the Postmaster’s subsidization of passenger opera- 
tions, but, as did the Watres-McNary Act, simply avoided the question 
of whether mail rates could include an element of subsidy.?° The estab- 
lishment of contract mail rates on a space basis was indirectly permitted, 
however,”! and rates established were to take account of carrier “revenue 
and profits from all sources.” ?? The act also provided that contract rates 
were thenceforth to be readjusted by the Interstate Commerce Commis- 
sion rather than by the Postmaster General.” 


The hastily constructed 1934 Act was substantially rewritten in 1935,?4 
but the revision served only further to obscure congressional subsidy 
policy.2> Meanwhile, however, in a report®® prepared pursuant to the 
1934 Act, the Federal Aviation Commission issued some forthright state- 
ments. Noting that the majority of existing mail routes required subsidy, 
the Commission urged that the existence of such a need be faced openly 
and that a proper policy of direct government subsidy, aimed at the de- 


15 For the view that Congress did not envision subsidization, see Keyes, FEDERAL 
ConTROL oF ENTRY INTO AIR TRANSPORTATION 62 (1951). 


16 The Postmaster also had authority to extend and consolidate routes. Watres- 
McNary Act, supra note 13, at § 3. 

17 Mail pay formulae included provision for bonus amounts payable where the mail 
was carried on passenger type equipment. Postmaster General, Annual Report, p. 126 
(1931). 

18 See Hearings, Special Committee on Investigation of Air Mail and Ocean Mail 
Contracts, 73d Cong., 2d Sess. (1934). 

19 48 Start. 933. 

20 Still concerned with a possible “subsidy” to users of the air mail, however, Con- 
gress specifically provided that by July 1, 1938, air mail payments in total must not 
have exceeded postage revenues. Air Mail Act of 1934 supra note 19, at § 6(e). 


21 SPENCER, supra note 6, at 81. 

22 Air Mail Act of 1934 supra note 19, at §5(e). 

23 Id. at §§ 6(a) and (b). 

24 Amendment of Aug. 14, 1935, 49 Star. 614. 

25 One provision of the amendment prohibited I.C.C. from considering losses on 
non-mail routes in revising contract rates (§6) but the same provision authorized 
I.C.C. to increase rates over contract amounts (under the 1934 Act I.C.C. had only 
power to lower rates), and § 3 authorized a substantial expansion of mail route mileage. 

26 S.Doc.No. 15, 74th Cong., Ist Sess. (1935). 
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velopment of air transportation apart from the needs of the air mail 
service, be developed.?? 


As in the case of the Watres-McNary Act, the real policy of the 1934 
Act, as amended, was determined administratively. Under I.C.C. regula- 
tions from 1934 to 1938, mail pay decisions continued to give liberal 
recognition to the needs of individual carriers and the air transportation 
system as a whole. Thus in its first mail pay decision, the Air Mail 
Transportation case,?§ the I.C.C. explicitly rejected the theory that rates 
should be tied to the cost of carrying the mail. Said the Commission:” 


If rates were fixed by the use of cost allocations at this time, all 
incentive for the maintenance and future development of passenger 
traffic might be destroyed and a tendency to revert to exclusive mail 
service might follow. The effect of efforts to reduce the cost of 
mail service by increasing the returns from passenger business would 
be lost. It is obvious that the time has not yet arrived when the 
passenger business of the contractors can stand alone. 


Based upon this reasoning the Commission established rates for mail 
schedules which in effect covered the difference between non-mail rev- 
enues and total operating costs (including a fair return).*° In subsequent 
decisions this support was extended to a number of non-mail schedules 
as well.31 

The commercial airlines grew under I.C.C. rate policies, but their 
development was not entirely satisfactory. Earnings were generally 
dissipated by the cost of introducing and expanding passenger transpor- 
tation and the pressures of unrestrained competition. As time went on, 
it became increasingly evident that the specialized roles of the Post Office 
and the I.C.C., and the cumbersome division of responsibility between 





27 Id. at 49. While the Commission’s recommendations were largely ignored in the 
1935 revision of the Air Mail Act, they had considerable influence in the development 
of the Civil Aeronautics Act of 1938. 

28 206 I.C.C. 675 (1935). 

29 Id. at 722. 


30 Since the Air Mail Act of 1935 authorized rates based on minimum mail loads of 
300 pounds, such a departure from a strict cost standard was not difficult. The average 
actual load was usually well below 300 pounds. 


31 Air Mail Rates for Route No. 24, 222 I.C.C. 749 (1937). See also Air Mail Rates 
for Route No. 2, 231 I.C.C. 229 (1938). Although section 6 of the 1935 Act directed 
the Commission to ignore losses on non-mail routes (note 25 supra), it was not en- 
tirely clear whether this stricture was to apply to non-mail schedules on which mail 
was actually carried. Section 4 of the act authorized an arrangement whereby mail 
could be carried on such flights and the weight carried thereby was to be credited to 
authorized mail schedules. Since the use of this “weight-credit” device was common, 
when the Commission, in the Route No. 24 case, held that section 6 did not apply to 
weight-credit flights, it made a substantial portion of non-mail route mileage eligible 
for subsidy. 
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them, could not sustain the burden of a comprehensive and enlightened 


aviation policy. Congress had scarcely enacted the 1935 Air Mail Act 
when the search for a better statute was underway. 


B. Subsidy and Service Rates Under Early C.A.B. Policies. 


The new Civil Aeronautics Act of 1938 brought major improvement 
and clarification of federal policies toward civil aviation. However, in 
spite of the clear intent of the act to promote the development of civil 
aviation,** Congress, in section 406(b), continued to relegate the most 
important tool of its promotional philosophy, subsidy, to the obscurity 
of a mail pay rate provision. Any explanation of Congress’ reasons for 
this is necessarily complex and speculative. However, among the ele- 
ments which were involved were certainly the following: (a) A belief 
that subsidy would be a short-lived matter and thus did not warrant 
separate legislative treatment. This would not have been an unreasonable 
belief in 1938, and the view was urged by industry representatives.** 
(b) A general lack of attention to the subsidy features of the legislation. 
While the airlines cited their serious financial condition in urging passage 
of the legislation, the word “subsidy” appeared only infrequently in hear- 
ings,** and committee reports on the final bill gave no attention to the 
subsidy implications.** (c) In ten years of experience under previous 
mail pay legislation Congress had found it possible to subsidize civil avia- 
tion by indirect methods. The practice of writing mail pay legislation 
which was silent on the question of subsidy (or even which apparently 
was designed to prevent subsidy), and of then offering no objection 
when promotional-minded administrative agencies awarded subsidy, it 
may be imagined, possessed many appealing features. 


Whatever the reasons behind the decision to continue subsidy as part 


32 See note 2 supra. 


33 “The alleged subsidy, gentlemen, is being reduced year by year and we expect in 
time that also the overseas lines will come out of the so-called subsidy class, very 
shortly.” Testimony of Col. Gorrell, President of Air Transport Association, Hearings 
before the Committee on Interstate and Foreign Commerce of the House on H.R. 9738, 
75th Cong., 3d Sess. 301 (1938). 


34 Principal hearings which led up to the final act are those of the House Committee 
on Interstate and Foreign Commerce on H.R. 5234 and H.R. 4652, 75th Cong., Ist Sess. 
(1937), and on H.R. 9738, 75th Cong., 3d Sess. (1938), and of the Senate Interstate 
Commerce Committee on S. 2 and S. 1760, 75th Cong., Ist Sess. (1937), and on S. 3659, 
75th Cong., 3d Sess. (1938). For a legislative history in summary form see RHYNE, 
Civit Agronautics Act ANNOTATED, (1939). 


35 H.R.Rep.No. 2254, 75th Cong., 3d Sess. (1938) ; S.Rep.No. 1661, 75th Cong., 3d 
Sess. (1938). The conference report might be regarded as alluding to subsidy when it 
described section 406 as follows: “This section empowers the Authority to fix mail 
rates and sets forth the congressional policy to guide the Authority in fixing such 
rates and enables the Authority to adjust rates so that the policy of Congress may be 
properly carried out in the case of each carrier or class of carriers according to the 
needs of the particular case.” H.R.ReP.No. 2635, 75th Cong. 3d Sess. 71-72 (1938). 
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of mail pay, the newly created Civil Aeronautics Authority,®* in the 
tradition of its administrative predecessors, regarded the mail pay stand- 
ards as a clear mandate to subsidize. Finding the air transport industry 
in “chaotic” condition,*? the Authority found in section 406(b) the 
power to restore order and economic well-being through subsidy. During 
the period beginning with the Mid-Continent decision in April, 1939,38 
and ending in October, 1942, the C.A.B. disposed of approximately forty 
mail rate cases. In each case the rates established were grounded on the 
“need” provision of section 406(b); the carrier’s deficit (minus allowance 
for unwarranted costs) was estimated, and a rate calculated to make up 
break-even need plus a fair profit was established on a plane-mile basis. 


The Eastern Airline case*® in October, 1942, marked a significant de- 
velopment in this policy. There the Board, finding Eastern in good 
financial condition, established the first mail rate which was expressly 
declared to be free of subsidy. Instead of the usual plane-mile “need” 
rate, the Board established for Eastern a “compensatory” or “service” mail 
rate of 0.3 mills per pound-mile of mail. Under the impetus of wartime 
travel the Eastern case proved to be the first of a long series of service 
rate decisions,*° covering all but the smaller domestic carriers, in each of 
which a “service rate” of 0.3 mills was established. Toward the end of 
the war the Board proposed to reduce the rate further for the Big Four 
carriers*! from the 0.3 mill rate (equivalent to 60 cents per ton-mile) to a 
rate of 32 cents per ton-mile.*? 


In the face of this steady wartime progress toward non-subsidized 
status there was little congressional interest in the workings of section 
406(b). Although one Board member steadfastly maintained that the 
Board’s “service” rates actually still contained subsidy,** and a few sug- 


36 By Reorganization Plan No. 4 of 1940, 53 Srar. 561, 5 U.S.C. § 133t (1952), a 
large part of the regulatory responsibilities of the Civil Aeronautics Authority (in- 
cluding the fixing of mail rates) was transferred to the new Civil Aeronautics Board. 

37 C.A.A. Ann. Rep. (1939). 

38 Mid-Continent Airlines, Mail Rates, 1 C.A.A. 45 (1939). 

39 Eastern Airlines, Mail Rate Proceeding, 3 C.A.B. 733 (1942). 

40 American Airlines, Mail Rate Proceeding, 3 C.A.B. 770 (1942); Pennsylvania- 
Central Airlines, Mail Rates, 4 C.A.B. 22 (1942); United Airlines, Mail Rates, 4 
C.A.B. 128 (1943) ; Transcontinental and Western Airlines, Mail Rates, 4 C.A.B. 139 
(1943) ; Western Airlines, Mail Rates for Routes Nos. 3, 19, and 52, 4 CAB. 441 
(1943) ; Delta Air Corp., Mail Rates, 4 C.A.B. 501 (1943) ; Northwest Airlines, Mail 
Rates, 4 C.A.B. 515 (1943) ; Chicago and Southern Airlines, Mail Rates, 4 C.A.B. 529 
(1943) ; Braniff Airways, Mail Rates, 4 C.A.B. 588 (1944). 

41 American, Eastern, T.W.A. and United. 


42C.A.B. Order No. E-3350 (1945). This “show cause” order proposed that the 
new rates be made effective January 1, 1945. 

43 See the dissenting opinions of Board member Branch in the Eastern case and in 
all but one of the subsequent cases in which the 0.3 mill rate was established, supra 
note 40. Branch found that the “service” rate was producing a return on investment 
allocated to the mail service of over 50% in some instances. 
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gestions were made that subsidy be statutorily separated from mail pay,** 
the paucity of legislation affecting mail rates (as contrasted with the 
period before 1938) suggests that Congress was well satisfied.*® 

The end of the war in mid-1945 brought a sudden end to the swift and 
optimistic progress toward a non-subsidized industry; unexpected prob- 
lems of postwar recovery threw the air transport industry into serious 
financial difficulty almost overnight. Within a short time the mail rates 
of almost every carrier were increased.** For the most part the Board 
attempted to meet the postwar crisis without abandoning the “service 
rate” labels which it had affixed during the war. A number of service 
rate carriers received temporary mail rate increases still on a ton-mile 
service rate formula, but based on new “minimum capacity load factors,” 
which provided for payment to be made on the basis of established mini- 
mum mail loads.47 These minimums were in fact well in excess of actual 
loads. For the Big Four carriers, the Board’s efforts to adhere to the 
service rates concept are illustrated by a succession of increased tem- 
porary rates, some involving retroactive lump-sum payments, but all 
ostensibly on a service rate basis.*® 


C. Efforts to Amend Section 406(b). 


Inevitably the postwar difficulties of the air transport industry drew 
the attention of Congress, an attention which in part turned toward sub- 
sidy. It was clear that total payments to carriers were increasing; it was 
impossible, however, to identify the portion which was purely subsidy. 
And whereas it might once have been possible to identify a substantial 


44 See, Public Aids to Domestic Transportation, supra note 3, at 463; Testimony of 
Post Office Department in Hearings of the House Committee on Interstate and Foreign 
Commerce on H.R. 1012, 78th Cong., 1st Sess. 424 (1943). 


45 Substantial changes were proposed in the Civil Aeronautics Act in S. 246, 78th 
Cong., Ist Sess. (1943) and H.R. 1012, H.R. 3420 and H.R. 3421, 78th Cong., Ist Sess. 
(1943), but none of these bills proposed any basic change in section 406(b). For a 
summary of legislation proposed during this period see SHARP, CrviL AERONAUTICS, 
A CHRONOLOGICAL AND LEGISLATIVE History oF FepeRAL Activities, 1910-1947 (1948). 


46 The impact of post-war difficulties and the extent to which the wartime prospect 
of a subsidy-free industry fell short is indicated by subsidy amounts for domestic 
trunklines, which rose from $2,300,000 in fiscal 1945 to over $26,000,000 by fiscal 1949. 
See C.A.B. study in Hearings of the Committee on Appropriations of the House on 
Department of Commerce and Related Agencies Appropriations for 1957, 84th Cong., 
2d Sess. 848-850 (1956). 

47 Pennsylvania-Central Airlines, Mail Rates, 7 C.A.B. 988 (1947) ; Western Air- 
lines, Mail Rates, 7 C.A.B. 995 (1947); Chicago and Southern Airlines, Mail Rates, 
8 C.A.B. 945 (1947) ; National Airlines, Mail Rates, 9 C.A.B. 910 (1948). 


48 American Airlines, Mail Rates, 9 C.A.B. 926 (1948); Eastern Airlines, Mail 
Rates, 9 C.A.B. 927 (1948) ; TWA, Mail Rates, 9 C.A.B. 929 (1948) ; United Airlines, 
Mail Rates, 9 C.A.B. 928 (1948); Northwest Airlines, Mail Rates, 9 C.A.B. 928 
(1948). Northwest was added to make up the “Big Five” during a portion of the 
postwar period, but in early 1949 was placed on a higher plane-mile (“need”) rate. 
Northwest Airlines, Mail Rates, 10 C.A.B. 1 (1949); American Airlines, Mail Rates, 
10 C.A.B. 341 (1949). 
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number of carriers as being on only service rates, the subsidy-service rate 
demarcation was becoming increasingly meaningless as the Board con- 
tinued to cling to service rate designations despite successive upward rate 
“adjustments”. 

Pressures for amendment of section 406(b) to identify the subsidy 
element first developed during the 80th Congress as part of the general 
concern with the troubles of the air transport industry. Testimony 
urging the separation of subsidy from mail pay was considered by the 
President’s Air Policy Commission,*® and in a parallel review by the 
Congressional Aviation Policy Board.® The House Committee on Post 
Office and Civil Service also conducted a comprehensive review of the 
air mail situation, in which it heard considerable testimony in support 
of subsidy separation.*! The net effect of these studies was considerable 
discussion of subsidy separation but no conclusive agreement. The 
President’s Commission® and the Congressional Board®™ saw no particular 
need for separation. On the other hand, the House Committee strongly 
endorsed separation legislation.** A bill to accomplish separation was in- 
troduced in the House,® but no further action taken on it. 

The attention which was given to subsidy separation during the 80th 
Congress proved only a prelude of what was to follow. For the four 
years beginning with the convening of the 81st Congress in 1949, pro- 
posals to amend the Civil Aeronautics Act to achieve separation of sub- 
sidy were the subject of widespread interest and growing support. For 
example, in February, 1949, the Hoover Commission recommended that 
subsidies be paid “by open appropriation from tax funds and not imposed 
upon the Post Office or the mail users in this hidden manner. By such a 
course the President and the Congress may know what the subsidies 
are.” 5° Following the report of the Hoover Commission a “Citizens Com- 
mittee for Subsidy Separation” was formed.5’ Substantial support for 
separation was shown by the press.5® Subsidy separation drew support 





49 President’s Air Policy Commission, Digest of Public Discussions, Part 3 (Sep- 
tember-December 1947). 


50 Established by Act of July 30, 1947, c. 397, 61 Stat. 676. 


51 Hearings before the Committee on Post Office and Civil Service of the House on 
Air Mail, 80th Cong., Ist Sess. (1947). 


52 PresipENT’s Arr Pottcy CoMMISSION, SURVIVAL IN THE Air AGE 103 (1948). 

53 Report of the Congressional Aviation Policy Board, S.Rep.No. 949, 80th Cong., 
2d Sess. 23 (1948). 

54 Survey and Study of the Postal Service, H.R.Rep.No. 1242, 80th Cong., 2d Sess. 6 
(1948) ; Air Mail Subsidy, H.R. Rep.No. 1958, 80th Cong., 2d Sess. 4 (1948). 

55 H.R. 3050, 80th Cong., Ist Sess. (1948). 

56 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT, 
REPORT ON THE Post Orrice, 16-17 (1949). 

57 Marvin, Air Mail Subsidy Separation, 40 Geo.L.J. 161, 176 n.52 (1952). 


58 Marvin, supra note 57, at 238-240 lists approximately seventy editorials and 
articles in support of separation. 
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from every interested government agency, as well as from House and 
Senate Appropriations Committees. In budget messages to Congress 
for three successive years beginning in 1950 the President urged enact- 
ment of subsidy separation legislation.*! 


In Congress, however, strenuous efforts to amend section 406(b) were 
not successful. In the 81st Congress, six bills intended to accomplish 
subsidy separation were introduced in the House.** One of these was 
passed by the House but not reported by the Senate Committee.* The 
Senate heard testimony in committee on the subsidy situation in general, 
considered several Senate-sponsored separation bills, but finally decided 
to make a special study of the whole question of separation.® In the 82nd 
Congress, the Senate, using the study it had ordered in the prior Congress 
as a point of departure,® passed a subsidy separation bill® after lengthy 
consideration. In the House, however, ten bills in addition to the Senate 
measure were taken up in Committee, one was reported, but none reached 
the floor.®8 


The fact that two successive Congresses were unable to enact subsidy 
separation legislation in the face of widespread support for such legisla- 
tion can be attributed largely to inability to decide upon a standard by 
which purely compensatory mail rates would be fixed. “Cost of service,” 
and many variations thereof; “value of service;” and the Universal Postal 
Union rate were among the standards suggested by one interest or an- 
other. Since the level of service mail pay could have a direct bearing on 
a carrier’s subsidy, the selection of a rate standard was strongly contested. 
This disagreement was undoubtedly magnified by an active organized 
Opposition to separation in any form. Agreement was further impeded 
simply by the inertia which had gathered in favor of existing law. 


59 See Hearings before Committee on Interstate and Foreign Commerce of the Sen- 
ate on Separation of Air Mail Pay from Subsidy, 82d Cong., 1st Sess. (1951). 

60 S.Rep.No. 310, 8lst Cong., Ist Sess. (1949); H.R.Rep.No. 540, 82d Cong., Ist 
Sess. (1951). 

61 BupGeT OF THE UNITED States, fiscal year 1951, M 70; fiscal year 1952, M 34; 
fiscal year 1953, M 34. 

62 Marvin, supra note 57, at 225. 

63 H.R. 9184, 2d Sess. (1950). 

64 Hearings before the Senate Committee on Interstate and Foreign Commerce pur- 
suant to S. Res. 50 (Airline Industry Investigation), 81st Cong., 1st and 2d Sess. 
(1950). 

65 See General Appropriation Act, 64 Strat. 596 (1950), making available $200,000 
to the Senate Committee for a private contract study of subsidy separation. 

66 The study made by a private accounting firm produced a report outlining a 
method of establishing the portion of mail pay which was subsidy. Ernst and Ernst, 


Report on Survey Covering Certain Aspects of Separation of Compensatory Mail Pay 
from Total Mail Payments to Domestic Airlines (1951). 


67 S. 436, 82d Cong., Ist Sess. (1951) ; 97 Conc.Rec. 11597 (1951). 
68 Marvin, supra note 57, at 227. 








! 
g 
' 
. 








EDITORIAL NOTES 407 


D. Reorganization Plan No. 10 of 1953. 


The inability of Congress to reach agreement on amendment of section 
406(b) eventually led to a search for other methods of obtaining a fix on 
subsidy. In September, 1951, the C.A.B., heeding demands for some kind 
of information on the extent of subsidy, published a report, entitled 
“Administrative Separation of Subsidy from Mail Payments for Domestic 
Air Carriers.” This report and the separation study for international car- 
riers which followed it® were essentially an informal ex parte study repre- 
senting the Board’s own judgment of a reasonable split of mail payments 
between service pay and subsidy.*® Although occasional objections were 
raised to the Board’s separation estimates,"! they did provide the first 
reasonably authoritative calculations of subsidy, and, as such, assumed 
substantial currency. By the time the new administration, also com- 
mitted to subsidy separation, took office in 1953, the groundwork existed 
for a successful, if indirect attack on section 406(b). This came in a 
proposal made early in the 83d Congress to transfer from the Post Office 
to the C.A.B.,”* by reorganization plan, the “function” of paying each 
air carrier so much of its compensation under section 406(b) as the 
Board determined to be attributable to the “need” clause. The proposed 
reorganization plan, although it left the matter of standard to be used 
in fixing service pay entirely up to the Board** (thus impliedly adopting 
the “cost standard” favored by the Board), was greeted as a welcome 
alternative by a Congress which seemingly had been anxious but unable 
to arrive at a basis for separation. With no substantial opposition, Re- 
organization Plan No. 10 was permitted to become law,” and took effect 
on October 1, 1953. 


69 C.A.B., Administrative Separation of Subsidy from Total Mail Payments to 
United States International Overseas and Territorial Air Carriers (1952). 

70 Compensatory mail payments were determined on basically a “cost of service” ap- 
proach. The 45 cent final service mail rate established for the Big Four in 1951, 
American Airlines, Mail Rates, 14 C.A.B. 558 (1951), was used as a benchmark 
service rate. Service rates for other carriers were estimated on the basis of the 
ratio of such carriers’ costs to those of the Big Four. All mail payments in excess 
of these service rates were identified as subsidy. 

71 A principal criticism was that the 45 cent rate had been arrived at by negotiation, 
rather than by a full dress adjudication. Objection was also raised to the Board’s cost 
allocation approach, which did not fully allocate costs to cargo service. 

72 See Reorganization Plan No. 10 of 1953, H.R.Doc.No. 1600, 83d Cong., Ist Sess. 
(1953). 

73 In proposing the plan, however, the President made it clear that it was not to be 
regarded as a substitute for “substantive change” in section 406(b), but only as 
“... an opportunity to accomplish immediately the important objective of transferring 
subsidy payment responsibility within the framework of existing statutory policy.” 
Message of the President transmitting Reorganization Plan No. 10 of 1953, H.R.Doc. 
No. 1600, 83d Cong., Ist Sess. (1953). 

7467 Srat. 644 (1953), 5 U.S.C. §133z (Supp. II, 1955). See H.Res.No. 264 
and H.Rep.No. 940, 83d Cong., Ist Sess. (1953). The Plan became law automatically 
upon failure of Congress to disapprove it in the specified time. Reorganization Act of 
1949, 63 Stat. 203, 5 U.S.C. § 133z (1952). 
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III. Conrrot or Sussiwy. 


Although Reorganization Plan No. 10 did not fully divorce service pay 
from subsidy,”® it nevertheless draws ample significance from the fact 
that it did accomplish the formal identification of subsidy. This signifi- 
cance derives in part from reversal of long established practice, but pri- 
marily from the contribution of subsidy identification to more responsible 
and informed policy making. Clear evidence of this contribution is given 
by the actual consequences of subsidy identification—a thorough inquiry 
into subsidy policy, recognition of the interdependence of subsidy and 
other policy objectives, and increasing efforts to control policy through 
control of subsidy or to make subsidy work on behalf of policy. The 
following discussion will highlight some of these consequences as they 
reflect efforts to revise statutory boundaries and policy goals. 


A. Budgetary Control. 


In giving the C.A.B. responsibility for paying subsidy, Reorganization 
Plan No. 10 provided Congress with an automatic tool of subsidy review. 
Currently a separate appropriation to the C.A.B., subsidy is required to 
run the annual gamut of the appropriation process. In seeking the first 
subsidy appropriation the Board found the congressional appropriations 
committees intensely curious. While the committees occasionally wan- 
dered afield of the budget itself, the hearings undoubtedly provided a 
useful review of Board subsidy policies.”* In addition, Congress ordered 
the Comptroller General to make a comprehensive audit of the Board with 
emphasis on fact finding in areas of subsidy policy discussed at the ap- 
propriation hearings."? 

In contrast to its interest in subsidy appropriations, Congress’ direct 
control of subsidy through the appropriation process has proved to be 
virtually nil. The issue of congressional appropriation control was raised 
in connection with the first budget estimate for subsidy when Senator 
Kennedy, relying on the well established principle that no funds can be 


75 It is important to note that Reorganization Plan No. 10 did not amend section 
406(b). Thus the Board still establishes an overall “section 406 rate.” Unless this rate 
is also designated as a service rate, a separate proceeding is required to establish that 
portion of the “406 rate” which is purely compensatory. The difference between the 
total “406 rate” and the service rate is subsidy and is disbursed by the Board. 

76 See Hearings before Senate Committee on Appropriations on the Departments of 
State, Justice, Commerce and the United States Information Agency Appropriations, 
1955, 83d Cong., 2d Sess. 1947-2052, 2147-2230 (1954); Hearings before the House 
Committee on Appropriations on Department of State, Justice and Commerce Ap- 
propriations for 1955, 562-655 (1954). Among the matters considered at the hearings 
were: subsidy allowance for carrier taxes (Senate Hearings 2121); reimbursement 
of airline strike losses (Senate Hearings 2155); subsidy for airline subsidiaries 
(Senate Hearings 2157); salaries of airline executives (Senate Hearings 2170-82) ; 
and recognition of country club membership in subsidy (House Hearings 636). 

7T See Comptroller General Audit Report to the Congress on C.A.B. 1955 (1956). 
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expended which have not been appropriated,”* suggested that subsidy be 
curtailed by reducing the subsidy budget.” The Senator’s view was im- 
mediately challenged by the Air Transport Association, which took the 
position that the Government’s liability to pay subsidy earned under 
rates established by the Board exists independently of actual appropria- 
tions.*° Senator Kennedy countered with another legal memorandum 
which conceded the “implied contract” but steadfastly maintained that 
Congress was still not obliged to appropriate any more for subsidy than it 
desired.* This exchange of views was joined by C.A.B. which, in con- 
curring generally in the A.T.A. view, noted that reliance on the ex- 
clusive right of Congress to authorize expenditures “overlooks the dis- 
tinction . . . between the creation of an obligation and the actual pay- 
ment of funds in satisfaction thereof. . . .” 2 The Board further noted 
that “The Court of Claims has consistently held that where a right of 
compensation from the federal government exists, the failure of Congress 


to grant an appropriation therefor does not defeat that right [citing 
cases].”” 88 


Whether or not influenced by the C.A.B. and A.T.A. contentions, 
Congress did not make the drastic subsidy reductions proposed by Senator 
Kennedy. Subsequently the issue has been clarified by the Comptroller 
General** who, in response to a request by C.A.B. for a ruling on the 
question, has stated that, “The existence or non-existence of appropria- 
tions does not in any way restrict or interfere with the rate making 
duties of the Board.” *° The Board, said the Comptroller General, has 
basic authority under section 406(b) to fix mail rates apart from ap- 
propriation action. Reorganization Plan No. 10 did not change this, but 
merely gave the Board responsibility for disbursing that portion of a 
carrier’s mail rate which it determined to be subsidy. The Comptroller 
General found it unnecessary, however, to decide whether earnings under 
rates established by the Board constitute, in the absence of appropriations, 
an enforceable obligation of the United States. 


78 E.g., “No money shall be drawn from the Treasury but in consequence of ap- 
propriations made by law.” U.S.Consrt. art. I, § 9, cl. 7. 

79 Statement and legal memorandum submitted by Senator Kennedy. Senate Hear- 
ings, supra note 76, at 1713-20. 

80 Statement by S. G. Tipton, Air Transport Association, Senate Hearings supra 
note 76 at 1749-52. “When mail service is performed by an air carrier pursuant to 
the requirement of section 405 (g) of the Civil Aeronautics Act, an implied contract 
arises which is sufficient in law to support a judgment in the United States Court of 
Claims for compensation due.” Jd. at 1750. 

81 Senate Hearings, supra note 76, at 2261-62. 

82 Td. at 2229. 

83 Td. at 2230. 

84 34 Compt.Gen. 158 (1954). 

85 Jd. at 160. 

86 See note 75 supra. 
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The Comptroller General’s decision does not entirely settle the extent 
of appropriation control, but it does suggest that direct control is, as a 
practical matter, non-existent. Although it remains true that Congress 
is free not to appropriate, it is clear that as long as the Board can go on 
establishing mail rates which involve at least a moral obligation to pay, 
and quite possibly a legal obligation, Congress would not refuse to ap- 
propriate under normal circumstances. 


B. The Contract Approach. 


The failure of Plan 10 to provide an effective means of budgetary con- 
trol of subsidy has encouraged a number of alternative proposals. These 
proposals stem originally from recommendations made by the President’s 
Air Coordinating Committee in its report on Civil Air Policy, an overall 
review of federal aviation policies undertaken early in 1953. In a com- 
prehensive review of subsidy policy the A.C.C., noting the development 
of air transportation since 1938, recommended that, in keeping with the 
more mature status of air transportation, a more restrictive approach to- 
ward subsidy be followed.** To accomplish this, said the Committee, 
“Legislation should provide a basis for a more effective budgetary review 
of this program by the President and Congress.” 8 As a possible ap- 
proach, A.C.C. suggested that fixed-term subsidy contracts might be 
established which “would specify the maximum amount of the Govern- 
ment’s subsidy commitments. The President and the Congress could then 
control, through the normal budgetary process, the total level of con- 
tractual authority available to the Board.” *° 


The contract approach generated a noticeable degree of congressional 
support in the last Congress. The use of contracts was proposed in a 
staff study of the Senate Interstate and Foreign Commerce Committee,®*? 
prepared for the 84th Congress, following hearings on Senator McCar- 
ran’s proposed omnibus revision of the Civil Aeronautics Act in the 
spring of 1954.°' This staff recommendation was embodied in the revised 
omnibus aviation bills introduced in the first session of the 84th Congress 


87 “The present time is appropriate for the adoption of a positive program for the 
orderly transition of the domestic industry to a self sufficient basis.” A.C.C., Report 
on Civil Air Policy 10 (1954). 


88 [bid. 


89 [bid. The use of fixed term subsidy contracts has its precedent in maritime oper- 
ating differential subsidy. Merchant Marine Act of 1936, 49 Strat. 2001, 46 U.S.C. 
§ 1171-82 (1952). 

90 Aviation Study, S.Doc.No. 163, 83d Cong., 2d Sess. 95-97 (1954). The McCarran 
Bill had proposed only to reenact Reorganization Plan No. 10 into law. 


91 See Hearings before the Interstate and Foreign Commerce Committee of the 
Senate on S. 2647, 83d Cong., 2d Sess. (1954). 
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by Senators Bricker (S. 308) and Magnuson (S. 1119).® Both bills pro- 
vided for fixed-term subsidy contracts, although in the case of S. 1119 
the contract approach was not made mandatory. In extensive testimony 
on the bills the contract approach was supported in principle by the 
Commerce Department®* and the General Accounting Office.** C.A.B. 
originally supported the contract approach in testimony before the com- 
mittee® but subsequently revised its position, primarily because quasi- 
judicial procedures for establishing subsidy would be lost thereby.** 

In contrast, the proposal of the General Accounting Office would have 
taken the contract approach a step further. The G.A.O. proposed that 
the subsidy determination process be lodged in a semi-independent “sub- 
sidy administrator” who would arrange for subsidy contracts in direct 
negotiations with the carriers, thus avoiding the normal quasi-judicial 
aspects of rate making proceedings.®** As of adjournment of the 84th 


Congress in July, 1956, these contract proposals were unfinished com- 
mittee business. 


C. Mail Certificates and Subsidy Policy. 


Since, notwithstanding Reorganization Plan No. 10, the “need” clause 
is still part of the act’s mail rate provisions, a carrier to be eligible for 
subsidy must have authority to carry the mail. Until recently this statu- 
tory coincidence of mail pay and subsidy had not interfered with Board 
objectives. Mail certificates were held by almost every carrier under 
grandfather rights and were given to every new carrier which the Board 
desired to make eligible for subsidy.** Conversely, on the few occasions 
when the Board found that the operations of a particular carrier did not 
warrant the subsidy involved, and declined to renew the mail certificate, 
the cessation of mail service was not found to work any particular hard- 
ship on the postal service.* 


92 Two omnibus revisions were introduced in the House, H.R. 4648 and H.R. 4677, 
(84th Cong., Ist Sess. 1955). These bills paralleled the Senate bills in many respects 
but did not touch upon subsidy. 

93 Hearings before the Senate Interstate and Foreign Commerce Committee on 
S. 1119 and S. 308, 84th Cong., Ist Sess. 283-85 (1955). 

94 Td. at 50. 

95 Td. at 121. 

96 Td. at 388. 

97 Jd. at 50. See also Audit Report, supra note 77, at 40-43, spelling out the pro- 
posal in detail. (“We recommend that the entire subsidy function be removed from 
the scope of the Board’s quasi-legislative, judicial, rate making and regulatory func- 
tions.”) The G.A.O. proposal is essentially contained in an amendment to S. 1119 in- 
troduced by Senator Magnuson (“by request”), March 23, 1955. 

98 Even in instances where the Post Office disclaimed any need for the added mail 
service. New York City Area Helicopter Service Case, CCH Aviation LAw Rep. 
1 21,433 (C.A.B. 1951). 

99 Cf. Midwest Certificate Renewal Case, CCH Aviation Law Rep. % 21,467 (C.A.B. 
1952): Wiggins Renewal Investigation Case, CCH Aviation Law Rep. 1 21,431 
(C.A.B. 1951). 
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Within the last few years, however, the Board, faced with new de- 
velopments in the industry and a general focusing of attention on subsidy, 
has found the connection of mail authority and subsidy eligibility to be a 
major obstacle. With others, the C.A.B. has supported legislation to 
completely sever eligibility for subsidy from mail certification.°° How- 
ever, in the absence of legislation the Board has attempted to make such a 
cleavage within the existing terms of section 406(b). In such an effort, 
it is confronted with two difficult areas of statutory interpretation, char- 
acterized by these questions: (1) Can a carrier be authorized to carry the 
mail without automatically becoming eligible for subsidy? (2) Can the 
Board refuse to subsidize a “need” carrier which already holds a per- 
manent mail certificate? The first of these questions is now before the 
courts on appeal from Board action. The Board has not yet reached the 
second question, but a strenuous effort to control subsidy would call for 
it to do so. 


1. Can A Carrier Be Avutuorizep To Carry THE Matt WITHOUT 
AUTOMATICALLY BECOMING ELIGIBLE FoR SuBsipy? The certification of 
the all-cargo carriers in 1949! marked the first important occasion that 
the Board had authorized one class of service, carriage of property, with- 
out also authorizing carriage of passengers and mail. The new all-cargo 
service was specified by the Board, and agreed by the carriers to be a 
non-subsidized service.1°2 In 1953, however, when the Post Office 
launched its experimental “surface mail by air” program,’ strong pres- 
sure developed to grant these carriers mail authority. The Post Office 
program called for offering first class mail to the airlines on a “non- 
priority basis” at substantially less than air mail service rates. Supported 
by the Post Office, the all-cargo carriers sought Board permission to 
participate in the experiment.’ The carriers did not propose mail cer- 
tificates but instead the right to carry mail for the limited period of the 
experiment under exemption from the mail certificate requirements.’ 


100 Senate Hearings, supra note 93, at 391. See also Audit Report, supra note 77, 
at 17; A.C.C. Report, supra note 87, at 9. 

101 Air Freight Case, 10 C.A.B. 572 (1949). 

102 The exclusion of mail authority from the certificate appears to be based in part 
upon the Board’s concern that such authority would make the carriers eligible for sub- 
sidy. “One important factor in our determination to grant temporary authority is that 
the freight carriers which will be certificated herein will not receive support in the form 
of mail pay.” Id. at 592. 

103 The program was designed to determine whether regular first class mail could be 
moved by air at no greater cost than by rail. See Atchison, Topeka and Santa Fe Ry. 
v. Summerfield, 229 F.2d 777 (D.C. Cir. 1955) ; cert. denied, 351 U.S. 926 (1956), up- 
holding the authority of the Post Office to conduct such an experiment. 

104 Various Air Carriers, CCH Aviation Law Rep. % 21,654 (C.A.B. 1953). 

105 Section 416(b) of the Civil Aeronautics Act, 52 Stat. 987 (1938), 49 U.S.C. 
§ 481(b) (1952), permits the Board to “. . . exempt from the requirements of this title 
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The proposal faced the Board with novel questions. Could it exempt a 
carrier under section 416(b) from the requirement of a mail certificate? 
If so, could it establish mail rates under section 406 for such carrier in 
view of the fact that section 406 speaks of rates for each “holder of a 
certificate authorizing the transportation of mail?” If it could establish 
mail rates, could it also exclude these carriers from subsidy eligibility? 
The Board reached affirmative conclusions. It possessed, said the Board, 
the power to exempt from mail certificates and to fix mail rates for 
carriers so exempted.1°° However, the Board concluded, it was not 
bound, and not authorized, to give these exempted carriers the benefit of 
the “need” clause of section 406. “The opportunity to be subsidized,” 
declared the Board, “is exclusively reserved in section 406 to air carriers 


certificated for mail and incurring the obligations that go with that 
certification.” 197 


Within the last year the Board has attempted to move one important 
step further in establishing its right to fix mail pay without having to 
attach subsidy. In the Air Freight Certificate Renewal case,’ the Board 
concluded that the needs of the postal service warranted the granting of 
mail certificates to the all-cargo carriers in place of exemption. How- 


ever, with the agreement of the carriers, the certificates specifically ex- 
cluded the right to subsidy.? 


or any provision thereof, or any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers if it finds that the enforce- 
ment of this title or such provision, or such rule, regulation, term, condition, or limita- 
tion is or would be an undue burden on such air carrier or class of air carriers by reason 
of the limited extent of, or unusual circumstances affecting, the operations of such air 
carrier or class of air carriers and is not in the public interest.” 

106 “A construction of section 406 which would foreclose the Board from fixing any 
mail rates for exempted carriers would seriously impair the ability of the Board to 
effectuate the purposes and objectives of the Act through the exercise of the exemption 
power, even though such exercise was entirely proper under the provisions of section 
416(b). We cannot conclude that the provisions of section 406 were intended thus to 
limit the authority granted the Board in express terms by section 416(b).” Various 
Air Carriers, supra note 104, at 1 21,654.02. 

107 Jd. The Board did not, however, find any immediate need for the special mail 
authority requested. Various Air Carriers, Opinion and Order Denying Exemptions, 
CCH Aviation Law Rep. 7 21,659 (C.A.B. 1953). Eighteen months later, however, 
the Board found such need, and authorized Slick, Flying Tiger and Riddle to carry 
surface mail by exemption. Surface Mail by Air Exemptions, CCH Aviation Law 
Rep. 121,928 (C.A.B. 1955). On appeal, the Board use of its exemption power was 
upheld. American Airlines v. C.A.B., 23 F.2d 483 (D.C. Cir. 1956). 

108 CCH Avration Law Rep. { 21,960 (C.A.B. 1956). 

109 “The holder’s authority herein to engage in the transportation of mail is limited 
to the carriage of mail on a non-subsidy basis, #.e., on a service mail rate to be paid 
entirely by the Postmaster General. 


“In accepting this certificate, as amended, the holder acknowledges and agrees that 
it is only entitled to receive service mail pay, as specified herein, for the mail service 
rendered or to be rendered and that it is not authorized to request or receive any com- 
pensation for mail service rendered or to be rendered in excess of the amount payable 
by the Postmaster General.” Temporary Certificate of Public Convenience and Neces- 


7 (as amended), The Flying Tiger Line, C.A.B. Order No. E-10084 (March 12, 
1956). 
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In concluding that it had the power to make such an unprecedented 
award, the Board placed special emphasis on the existence of new con- 
ditions in the industry. “Obviously,” said the Board, “in an industry so 
dynamic as air transportation, circumstances were bound to change after 
the passage of the Act and the regulatory body was expected to interpret 
the Act creatively to meet these demands.” Also, the Board noted, by 
virtue of Reorganization Plan No. 10, subsidy separation had become “a 


firm part of the regulatory scheme.” Attacking the issue head-on, the 
Board reasoned: 11° 


The question thus posed is whether the Act must be so construed 
as to preclude our taking the only course which in this instance 
meets the requirements of the public convenience and necessity. 
We do not think that it need be... . An Act which impresses on 
the Board the duty to regulate and promote a new and growing 
industry in the national interest should be interpreted to give the 
Board the broad powers it requires to carry out the objectives of 
the Act, powers which are commensurate with its responsibilities. 


The Board’s decision is being appealed.1 


2. Can THE Boarp ReFuse To SussipizeE A “NEED” CARRIER WHICH 
ALREADY Hops A PERMANENT Mai CertiricaTe? Although the ap- 
proach taken by the Board in the Air Freight Certificate Renewal Case, 
if upheld, will give it some discretion in attaching subsidy to new route 
awards, the major portion of subsidy still goes to carriers with permanent 
mail certificates. Without the power to deny subsidy to such carriers 
the Board would retain relatively little control over the great bulk of 
annual subsidy payments. The possible techniques for limiting the sub- 
sidy which these carriers receive and the related difficulties are as follows: 


Under Section 406. The most direct approach would involve finding 
that the operations of a mail certificated carrier, while useful for the 
postal service, are not required by the postal service or the interests of 
commerce or the national defense. Based on such a finding the Board 


110 Air Freight Certificate Renewal Case, supra note 108, at No. 21,960.07. 
111 Delta Airlines v. C.A.B., appeal docketed, No. 16009, 5th Cir., Mar. 17, 1956. 


112 With the exception of helicopter and some States-Alaskan carriers, which draw 
subsidy of about $6 million, almost all other routes drawing subsidy are permanently 
certificated. Subsidy for such routes is estimated to be in the order of $40 million in 
fiscal 1957. C.A.B., Service Mail Pay and Subsidy for United States Certified Air 
Carriers (1956). See also Budget of the United States for Fiscal Year 1958, 442 
(1957). Most carriers affected acquired permanent certificates as a result of enact- 
ments of the 84th Congress. Local service carriers: 69 Srat. 49 (1955), 49 U.S.C. 
§ 481 (Supp. III, 1956). Hawaiian and Alaskan carriers: Pub.L. 741, 84th Cong., 2d 
Sess., 70 Stat. 591 (1956). Legislation awarding permanent certificates to helicopter 
carriers is now pending. H.R. 155, 85th Cong., Ist Sess. (1957). 
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might award the carrier compensatory mail pay, but refuse subsidy. 
Such an attitude toward section 406(b) is not clearly out of keeping with 
its language, and has not been proscribed by any court decision. There is 
some basis for this approach in a few earlier Board decisions." 

There are, however, serious drawbacks. Such an approach would not 
only involve a sharp departure from previous assumptions as to the extent 
of Board power," but it would also permit the Board to accomplish in- 
directly what the act clearly does not allow the Board to do directly. 
A permanent mail certificate cannot be revoked except for cause. 
Yet a denial of subsidy to a carrier could easily force an end to its opera- 
tions. Where a carrier holds a permanent certificate it is doubtful that 


the Board is free to make such permanence meaningless by a refusal to 
subsidize. 


By Suspending or Modifying a Certificate. Section 401(h) of the 
Civil Aeronautics Act'!® permits the Board to modify or suspend a 
certificate “if the public convenience and necessity so require.” The 
Board has used this power sparingly. However, on one occasion the 
Board did suspend a certificate because of the subsidy cost involved,” 
and on two occasions where the Board’s suspension for other reasons of a 
route segment or point has been appealed, the Board has been upheld.""® 
In each of these cases strong objection by the carrier was made to the 
Board action on the ground that the suspension was so indefinite as to be 
in effect a concealed form of revocation. It is clear that any extensive 
use of the suspension power to reduce the subsidy burden would en- 
counter this objection and call for judicial formulation of an appropriate 
test of definiteness. If a test can be developed which permits a reasonably 
indefinite suspension—such as “until economic conditions or traffic poten- 
tial warrant resumption of service”—the suspension power appears to 
offer a practical vehicle for limitation of subsidy. Moreover, use of this 
power, by drawing the question of subsidy cost into a certificate pro- 


113 Pan American Airways, Alaska Mail Rates, 6 C.A.B. 61, 70 (1944). See also 
Northwest Airlines, Mail Rates, 1 C.A.A. 275, 279-80 (1939). 

114 Cf. The Airfreight Certificate Renewal case, supra notes 101 and 102; Various 
Air Carriers opinion, supra note 104; and the Board’s occasional refusals to renew 
mail certificates because of excessive subsidy, supra note 99. See also A.C.C. Report, 
supra note 87, at 9 (“The existence of a route certificate should not in itself obligate 
the Government to continue subsidizing a service if it is determined that the cost has 
become disproportionate to the public benefit”) ; Audit Report, supra note 77, at 17. 
Two major aviation bills in the 84th Congress included specific language to counter 
this assumption. S. 308 § 22; S. 1119 §19 (1st Sess. 1955). 


( ai Civil Aeronautics Act § 401(h), 52 Srat. 987 (1938), 49 U.S.C. § 481(h) 
1952). 


116 52 Start. 987 (1938), 49 U.S.C. § 481(h) (1952). 
117 All-American Airways Suspension, 10 C.A.B. 24 (1949). 


118 Western Airlines v. C.A.B., 196 F.2d 933 (9th Cir. 1952). United Airlines v. 
C.A.B., 198 F.2d 100 (7th Cir. 1952). 
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ceeding, would have the advantage of avoiding the contradiction inherent 
in permanent certification on one hand, and denial of subsidy calculated 
to require cessation of operations on the other. 


D. The Scope of “Need” and “All Other Revenue.” 


In addition to the difficulties occasioned by the linkage of mail rates 
with subsidy, the application of the “need” clause itself has recently been 
a source of concern to the Board and Congress. The difficulty stems 
primarily from the meaning of “all other revenue of the air carrier,” 
which has been characterized by the Board as “one of the most difficult 
phrases in the entire act to interpret.” 4° The Board’s efforts to treat 
“all other revenue” as a concept which can be varied to suit special policy 
objectives have met with two reversals by the Supreme Court, while in 
another instance the Board’s apparent disposition toward a strict view of 
“all other revenue” has resulted in a congressional effort to revise the con- 
tent of the term. 


1. Non-DrvistonaL Excess Earnincs. In Delta Airlines v. Summer- 
field,*° the Supreme Court examined the question of whether the Board, 
in establishing subsidy for Delta’s international operations for a past 
period, could refuse to offset excess earnings under a final rate for a 
carrier’s domestic operations against subsidy “need” on its international 
operations. In declining to make the offset, the Board had argued, on 
policy grounds, that the offset would amount to a harmful burden on 
the carrier’s domestic operations'* and would tend to obscure the op- 
erating results of the domestic and international divisions, thus handicap- 
ping useful comparisons with exclusively domestic or international car- 
riers.122, As to whether such excess earnings were “all other revenue” 
which must be offset against need, the Board concluded that “. . . we are 
not required by section 406(b) to reduce the carriers’ mail pay with any 


119 Pan American Airways, Trans-Atlantic Mail Rates, 8 C.A.B. 267, 289 (1947). 
120 347 U.S. 74 (1954). 


121 “Tf an offset policy were adopted, the almost invariable result would be that, in 
the instant case, the profits from a carrier’s domestic operations would be used to sus- 
tain any international operations it might have. Recognizing this likelihood, we hesi- 
tate to burden the more robust segment of the industry with the obligations of the 
economically weaker part. . . .” Chicago and Southern Air Lines, Inc., Latin American 
Mail Rates, 14 C.A.B. 681, 683 (1951). See also Braniff Airways, Mail Rates, CCH 
Aviation Law Rep. # 21,650 (C.A.B. 1953). 


122 “The comparison technique of rate-making has proved to be the most satisfactory 
and practicable available to the Board. If it were required to fix rates for both domes- 
tic and international operations at the same time, it would be difficult, if not impossible, 


to find a suitable basis for a comparison technique of analysis.” Chicago and Southern 
Air Lines, Inc., supra note 121, at 683. 
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part of such other revenue if there are sound reasons for not doing so as a 
matter of economic policy.” 1% 


The Supreme Court, in affirming reversal of the Board, found no basis 
in section 406(b) for the exercise of such discretion. The “need” which 
the Board must consider, declared the Court, is the need of the carrier 
as an entity: “The requirement is that the Board offset all of a carrier’s 
revenues in determining the subsidy; there is no discretion in the Board 
to disregard any portion of the revenue because of economic or other 
policy considerations.” 14 


Although imposing rather strict limits on the Board’s discretion, the 
Delta decision has proved not to work a serious hardship on Board 
policies, and has been regarded in Congress as a step in behalf of greater 
subsidy control. For the Board, the Court’s decision has required merely 
a return to an approach it followed during most of its history prior to 
the Delta case. In one of its early cases, the Board had found “need” to 
be that of “the air carrier as a whole, and not that of any particular 
geographical division of its operation;” 15 a view which was repeated in 
a number of subsequent decisions.!2* Moreover, subsequent events sug- 
gest that the considerations prompting the Board’s approach in the 
Delta case may not have been well founded. The recent favorable 
economic conditions in the industry and the pronounced decline in sub- 
sidy need for the multi-divisional carriers!** have at least obscured the 
consequences which the Board foresaw. Meanwhile, the Board itself has 
undertaken strict implementation of the Delta decision.1** 


123 Jd. at 682. 
124 347 U.S. at 79; See 54 Cotum.L.R. 627 (1954). 
125 Chicago and Southern Airlines Mail Rates, 3 C.A.B. 161, 190 (1941). 


126 Delta Air Corporation, Mail Rates, 3 C.A.B. 261, 271 (1942); Pan American 
Airways, Latin American Mail Rates, 3 C.A.B. 657, 670 (1942); Eastern Airlines, 
Mail Rates, 3 C.A.B. 733, 739-740 (1942) ; Pennsylvania-Central Airlines, Mail Rates, 
4 C.A.B. 22, 28 (1942). Cf. American Airlines, Mail Rates, 3 C.A.B. 323, 339 (1942) ; 
Transcontinental and Western Air, Mail Rates, 4 C.A.B. 139, 143 (1942). In Pan 
American Airways, Alaska Mail Rates, 6 C.A.B. 61, 67 (1944), the Board found that 
the carrier had no need for subsidy mail pay on its Alaska Division because earnings 
from other divisions greatly exceeded the requirements of the Alaska Division. 

127 The Board estimates show subsidy for international routes, which are operated 
almost solely by carriers to which the offset decision applies, will decline from $32.6 
million in fiscal year 1953 to $5.9 million in fiscal year 1958. C.A.B. Service Mail Pay 
and Subsidy for Certificated Air Carriers, Table I (1956). 

128 See Trans-Atlantic Final Mail Rate Case, Opinion Reopening the Record for 
Further Hearing, CCH Avration Law Rep. # 21,769 (C.A.B. 1954), and Opinion and 
Order Relating to Offset Issue, CCH Aviation Law Rep. 721,840 (C.A.B. 1955), 
where the Board ruled that in establishing offset amounts for past periods it would 
(a) insist on using “screened” rather than reported operating results during periods 
covered by final prospective rates, and that it (b) would not review carrier perform- 
ance for periods covered by final retroactive rates. The decisions on both these ques- 
tions tended to maximize offsets and minimize subsidy ; in the case of (a), the Board’s 
position was stricter than considered necessary by the Post Office Department, the 
successful litigant in the Delta case. See also Reopened Trans-Atlantic Final Mail 
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In Congress, the Delta decision appears to have been regarded primarily 
for its budgetary significance. Coming just in the wake of Reorganiza- 
tion Plan No. 10 and on the threshold of consideration of the first subsidy 
budget, the decision was welcomed by advocates of lower subsidy as a 
stroke in behalf of greater congressional control of subsidy and an end 
to alleged overly-liberal Board policies. Some of the original estimates of 
savings resulting from the Court decision later proved excessive,!*® but the 
Delta decision provided Congress with a basis for showing some reduc- 
tions in the subsidy budget.1*° Some opposing views about the Delta 
decision were presented in both the 83d and 84th Congress in the form 
of bills designed to reverse the effect of the Court decision,’*! but such 
proposals received no favorable action. 


2. THe Western Arrutnes Case. Western Airlines v. Civil Aeronau- 
tics Board,'** decided the same day as the Delta case, dealt with a con- 
siderably more persistent problem than that raised by the Delta case. 
The problem has two aspects: (1) what types of carrier revenue, if any, 
should not be considered as part of “all other revenue,” and (2) to what 
extent may the Board, for policy reasons, permit a carrier to retain in- 
cidental revenues which would otherwise be considered as part of “all 
other revenue.” 


Revenues Not Considered as “All Other Revenue.” Prior to the West- 
ern case, revenues Clearly related to air transportation activities, such as 
profits from the sale of aircraft’? and charter operations,'** were typically 
treated by the Board as “other revenue.” With respect to more marginal 
areas, the Board in a 1947 Pan American case’* ruled that it would regard 
“other revenue” as embracing only revenue from “air carrier activities.” 
On this basis, fees from military contracts, profits from the sale of stock 


Rate Case, CCH Avtation Law Rep. 4 21,952 at 21,952.01 (C.A.B. 1956), where the 
Board refused to exclude from the scope of the Delta decision a carrier (T.W.A.) 
which was subsidized on only one rather than both (as in the case of Delta) of its 
operating divisions. 

129 See Table of estimated savings from Delta decision, 100 Conc.Rec. A 4235 
(1954). See also analysis of estimated savings by Comptroller General, Audit Report, 
supra note 77, 50-55. 

130 See debate on subsidy appropriation for fiscal year 1955, House, 100 Conc.REc. 
2601-2603 (1954) ; Senate, 100 Conc.Rec. 8140-8147 (1954), 


131 S. 3426 and H.R. 9483, 83d Cong., 2d Sess. (1954) ; S. 1462, H.R. 527 and H.R. 
3323, 84th Cong., Ist Sess. (1955). 


182 347 U.S. 67 (1954). 


133 See Colonial Airlines, Mail Rates, 4 C.A.B. 71 (1942); Transcontinental and 
Western, Air Mail Rates, 4 C.A.B. 193 (1943) ; Chicago and Southern Airlines, Mail 
Rates—Routes No. 8 and 53, 3 C.A.B. 161 (1941). 


134 See Pan American Airways, Pacific Mail Rates, 3 C.A.B. 696 (1941). 
135 Pan American Airways, Trans-Atlantic, Mail Rates, 8 C.A.B. 207 (1947). 
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in subsidiaries, and revenues from crop dusting were excluded from 
“other revenue.” 146 

In the Western case, the carrier contended that revenues from restau- 
rants and concessions which it operated at airports were not transporta- 
tion revenue and therefore were not “all other revenue.” The Board, 
however, found that the activities concerned were sufficiently incidental 
to transportation operations to be included.'** The Board’s decision as a 
whole suggests a stricter standard than it enunciated in the 1947 Pan- 
American case. Henceforth, declared the Board, the revenue producing 
activity, to be excluded, must be “entirely separate and apart” from air 
carrier activities. Even where exclusion may be warranted, the Board 
added, its mandate to subsidize “. . . includes the corollary consideration 
that all revenues generated by the air carrier be used first to reduce the 
contribution of the government, unless compelling reasons dictate other- 
wise.” 188 


Board decisions following its Western opinion, but before the Supreme 
Court ruling in the case, confirm the shift to a more inclusive concept of 
“other revenue” and a requirement that the carrier sustain the burden of 
justifying exclusion. In a 1951 Pan American decision,’® profits from 
military contracts were included in “other revenue.” Subsequently rev- 
enues from All American Airways manufacturing activities received the 
same treatment.!4° 


The Supreme Court, in upholding the Board’s view in the Western 
case left no doubt that the Board had moved in the right direction. The 
emphasis of the Court was if anything toward a stricter approach. Said 
the court: 144 


It seems too clear for argument that “all other revenue” would 
include non-flight income from incidental air carrier activities. We 
have found nothing persuasive as indicating that “all other revenue” 
means transportation revenue. The inclusive nature of the category 


136 Jd. The subsidiaries involved were Latin American airlines. The Board’s ap- 
proach is indicated by its statement that, “In the absence of any indication in the Act 
to the effect that subsidy carriers were to be confined entirely to air carrier activities, 
we do not believe that we would be justified in considering profits realized from the 
sale on CNAC stock or in the form of Panair’s dividends in determining Pan Ameri- 
can’s need under section 406(b).” The exclusion of crop dusting followed the view of 
“isa. opinion, Delta Air Corp., Mail Rates for Routes Nos. 24 and 25, 3 C.A.B. 261 

1942). 

137 Western Airlines and Inland Airlines, Mail Rates, 14 C.A.B. 201 (1950). 

138 Td. at 208. 


139 Pan American World Airways, Trans-Pacific Services, Mail Rates, 14 C.A.B. 
818 (1951). 


83) American Airways, Mail Rates, CCH Aviation Law Rep. 121,563 (C.A.B. 


141 347 U.S. at 71. 
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precludes a narrow reading. If the carrier’s treasury is lush, “the 
need” for subsidy decreases whether the opulence is due to trans- 
portation activities or to activities incidental thereto. 


Since the Supreme Court decision the Board has again had occasion to 
restate its views on the scope of “all other revenue.” In the Trans-Atlantic 
Final Mail Rate Case,'** Pan American proposed that the Board exclude 
from “other revenue,” dividends and interest received from investment 
in other companies. In reviewing Pan American’s contentions, the Board 
conceded that its views on the treatment of income derived from invest- 
ments “outside of the direct air transportation enterprise” have been 
“reconsidered over a period of years,” and that “decisions have been 
made at various times which appear to be inconsistent not only as to re- 
sult reached but also in approach used.” Suggesting that it was now pre- 
pared to lay down a more permanent test, the Board specifically discarded 
the view of its 1947 Pan American decision and reaffirm the emphasis of 
the Western case. The Board noted that the particular Pan American 
investments in question were “in foreign subsidiaries with whom Pan 
American has considerable connection in its aviation activities,” and 
“would not have been made in the first instance if PAA had not been an 
international airline.” The Board found that Pan American had failed to 
sustain the burden of proving the income was derived from sources sep- 
arate and apart from its air carrier activities. 


The C.A.B.’s stricter concept of “other revenue,” as endorsed gen- 
erally by the Supreme Court, leaves few types of revenue eligible for 
exclusion. In light of the Board’s current view, the only major issue 
which remains unsettled is whether the Board must (or should) take ac- 
count of all revenue accruing to the carrier, regardless of source. This 
question may well remain unsettled indefinitely. Few carriers have found 
it useful to expand into non-transportation activities, and since the Post 
Office, as a result of Reorganization Plan No. 10, is no longer directly 
concerned with subsidy payments, it is less likely that a Board decision 
favorable to the carrier would be taken to the courts. 


Policy Factors. The other, and in many respects the more significant, 
issue considered in the Western case was whether the Board could permit 
Western to retain, in addition to its normal subsidy, the profits from the 
sale of the intangible value of route No. 68 to United Airlines. In estab- 
lishing Western’s mail rate’** the Board included as “other revenue” the 


142 Trans-Atlantic, Final Mail Rate Case, CCH Aviation Law Rep. 121,787 at 
21,787.13 (C.A.B. 1954). 


148 Western-Inland Mail Rates, supra note 137, Opinion and Order Adopted June 
26, 1951, 14 C.A.B. 243 (1951). 
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profits from the tangible assets of the route, but, prompted by policy 
considerations, had allowed Western to retain the profit from the in- 
tangibles. This decision, which was the first of its kind, stemmed from 
the view taken by the Board when it approved the route transfer in the 
United-Western, Acquisition of Air Carrier Property case.1** There the 
Board, noting its “impotence” to compel route transfers, but also noting 
that such transfers frequently strengthen the air route system, had in- 
dicated that it favored encouraging desirable transfers by permitting the 
selling carrier to retain reasonable profits from the sale. The Board 
stated its view in the mail rate case as follows:14> 


It should be apparent therefore that we must consider the possible 
effect of our action in this proceeding on what the Board was trying 
to accomplish in the Acquisition case. If we now decided to deny 
Western the right to — any part of the profit permitted in that 
case, we would, in effect, override the considerations which 
prompted the opinion and destroy the possibility of the incentive 
which the Board found so important. In order to avoid the danger 
of confining the present air pattern to a rigid mold, and to continue 
to encourage voluntary action by the carriers, we believe that the 
incentive to profit which may be derived from the sale of a route 


so clearly approved in the Acquisition case should be preserved 
here. 


Since the intangibles, consisting almost entirely of the earning power 
of the route, “played the decisive part in the route transfer,” the Board 
concluded that that portion of the net profit should not be considered as 
part of “all other revenue.” 

The Supreme Court found the Board’s approach unacceptable. The 
Court agreed that profit from the sale of a route is not the type of in- 
cidental revenue which falls outside “other revenue,” and agreed that in a 
given case a carriers’ “need . . . may be so great that profits from other 
transactions should be allowed in addition to the normal rate.” However, 
said the Court, the “need of each such carrier” is the only basis upon 
which subsidy may be granted: 146 


The difficulty here is that the Board, in concluding that a part of 
the profits from the sale to United should not be used as an offset, 
forsook the standard of “need” and adopted a different one.... 
[Emphasis supplied. ] 





1448 C.A.B. 298 (1947). 
145 Western-Inland Mail Rates, supra note 143, at 246. 


146 Supra note 132, at 72. The Court went on to say, “Whether such a finding would 
have satisfied the statutory requirement we do not reach, since the opinion of the 
Board makes plain that other considerations were controlling.” 
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The Act, however, speaks of “the need” of the carrier for subsidy, 
not the effect of a policy on carriers in general. . . . No finding was 
made that there was “need” for the additional subsidy, in the sense 
that otherwise Western would not have been willing or able to 
make the transfer of Route 68 in accordance with the development 
program which the Board deems advisable. 


3. Caprrat Gains AND “Neep.” The conclusion of the Court in 
the Western case, reinforced by its opinion in the Delta case, clearly 
inhibits the Board from ignoring “other revenue” on policy grounds un- 
related to a finding of individual carrier need. The Court’s answer, how- 
ever, appears to have raised the question of under what, if any, circum- 
stances the Board could permit a carrier to retain special profits in addition 
to normal subsidy. This question of Board power has become relevant 
as part of a larger question of subsidy policy which has recently taken 
shape: should the Board permit carriers to retain, in addition to normal 
subsidy, capital gains from the sale of equipment in order to help finance 
purchases of new equipment? Such a course has been urged by the sub- 
sidized carriers, many of whom are planning or have already made ex- 
tensive re-equipment commitments, and who, under present market con- 
ditions, will be able to dispose of their existing aircraft at prices well in 
excess of book value. This “capital gains” proposal of the carriers has 
been aired before the Board and considered extensively by Congress. 
Although the Board’s consideration has thus far been confined to col- 
lecting evidence on the policy issues, Congress has also taken up the 
question of whether, in view of the Western decision, the capital gains 
proposal could be accomplished by Board action. Recent developments 
and the current status of the proposal are as follows: 


Before the Board. In the Reopened Trans-Atlantic Final Mail Rate 
case,'47 considered by the Board shortly after a number of carriers had 
placed extensive jet equipment orders, Pan American and T.W.A. urged 
the Board to permit them to retain past period excess earnings in order to 
help finance new equipment orders. In declining to do so the Board re- 
stated a traditional view, that capital requirements for re-equipment 
should be met only by providing subsidy adequate to give a return on in- 
vestment which will attract necessary capital.48 The Board further 
stated that it “has no warrant from Congress under section 406 to supply 
these carriers with capital funds from subsidy.” 1*° 


147 CCH Aviation Law Rep. § 21,952 (C.A.B. 1956). 

148 The Board in some of its earlier decisions allowed a liberal rate of return in view 
of future uncertainties, including re-equipment needs, facing the carrier. See Pan 
American-Grace Airways, Mail Rates, 3 C.A.B. 550, 563 (1942); Eastern Airlines, 
Mail Rates, 3 C.A.B. 733 (1942) ; American Airlines, Mail Rates, 3 C.A.B. 770 (1942). 

149 CCH Aviation Law Rep. € 21,952.04. 
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Shortly after this decision the Board instituted a proceeding, affecting 
all subsidized carriers, concerning Board policy toward capital gains 
from the sale of equipment.’ In its statement opening the proceeding the 
Board noted that the current extensive carrier re-equipment programs 
“suggest that we should reappraise our policies regarding gains from re- 
tirements of property.” However, the Board also spelled out, as a prime 
objective of the proceeding, the development of a device for more in- 
clusive treatment of capital gains as “other revenue.” Pointing out that 
it had consistently treated such gains as “other revenue” when they 
had been made under temporary (“open”) rates, the Board indicated 
that perhaps the time had come to devise some method of offsetting 
gains taken under final (“closed”) rates against subsidy. The Board 
proceeding is now underway.1*? 


In Congress. Bills were introduced early in 1956 in both the House and 
the Senate providing for the exclusion from “other revenue” of gains 
from the sale of equipment, provided that such gains were reinvested in 
new equipment.’ Sharply divided comments on the merits of these 
bills were offered before committees of both Houses.154 Mixed with 
these comments, however, were certain statements and assumptions as to 
whether, in view of the Western decision, the Board possessed the power 
to accomplish administratively the same objective sought by the pro- 
posed legislation. Thus in House hearings, the witness representing the 


—™ Order Instituting Proceedings, Doc. No. 7902, Order No. E-101741 (April 
6, 1956). 

151 Gains made under temporary rates can be offset against subsidy since such gains 
are known at the time the final rate is established retrospectively. Final future rates, 
effective prospectively, normally cannot take account of such gains since the occurrence 
and amount of future gains are matters of pure speculation. Since a final rate cannot 
be changed by the Board or carrier for the period during which it is closed (T.W.A: v. 
C.A.B., 336 U.S. 601 (1949)), capital gains taken during such periods are not now 
offset against subsidy. 


152 Thus far in the proceeding the carriers have emphasized the need for a more 
liberal revision of Board policies toward such gains rather than offer suggestions as to 
how the Board might lay hold of capital gains made under final rates. 


153 S, 3449, H.R. 8902 and H.R. 8903 (84th Cong. 2d Sess.) “In determining all other 
revenue of the air carrier the Board shall not take account of losses on the sale or dis- 
position of property nor of the gains on such sales or other disposition provided that 
the proceeds shall, within a reasonable time, be reinvested in property similar or re- 
lated in service or use.” H.R. 8902. 


154 In contrast to industry support for the legislation, the Commerce Department and 
Bureau of the Budget recommended against enactment. Subsequently the Budget 
Bureau offered a compromise proposal which would have permitted carriers to retain 
capital gains, but with the assurance that these gains would be offset against future 
subsidy. Hearings before House Interstate and Foreign Commerce Committee on H.R. 
4648, H.R. 4677, H.R. 8902, and H.R. 8903, 84th Cong., 1st-2d Sess. 542-544 (1956). 
The Civil Aeronautics Board was divided on the legislation. In the Senate, C.A.B. 
Chairman Rizley and Vice Chairman Adams were in opposition, and Members Gurney 
and Denny supported it. In testimony before the House Committee, following Chairman 
Rizley’s departure, the Board, two members below strength, stood 2-1 in favor of the 
legislation. See Hearings 561-575. 
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Air Transport Association testified that “. . . the Board at this point is 
helpless to correct the situation by a reversal of administrative policy. It 
will take legislative action to meet the problem.” 1*° Representing the 
contrary view, C.A.B. Vice-Chairman Adams, in his testimony, found the 
“need” clause already offered adequate authority. Said Adams:1*¢ 


When, and if, the time comes, in the case of a particular carrier, 
that it needs more than is normally allowed to make ends meet and 
fulfill its role of maintaining and developing its services in the na- 
tional interest, the Board is not only empowered, but directed, to 
satisfy such need. 


In reporting the legislation favorably, the House and Senate Com- 
mittees took the view that in the long run, this special subsidy would re- 
sult in a healthier industry and lower subsidy. The Committees did not 
specifically find that the Board was powerless to act, although the House 
Committee implied as much in a reference to the Western decision." 

In floor debate in both houses, supporters of the legislation argued that 
the bills were a necessary aid to the industry; those in opposition urged 
that the legislation would result in subsidy windfalls to carriers who did 
not actually need such special treatment. The effect of the Western case 
was also discussed. In the Senate it was suggested in support of the legis- 
lation that in view of the Western case the law at least needed to be clari- 
fied.15® In the House the committee chairman in charge of the bill 
stated that under the Western decision “the Board must, in construing the 
Court decision, provide that the subsidy be reduced to the extent of the 
capital gains even though it is applied to the purchase of new equip- 
ment.” 15° After rejecting several proposed compromises, the Senate 
passed the bill.‘°° In the House, after vigorous debate in the final hours 
of the session, the legislation failed to pass, by a vote of 196 to 153.1 


In spite of its defeat in Congress, it is apparent that the capital gains 
proposal has not been disposed of finally. The Board’s machinery for 
considering the proposal is still in motion, and the proposal may well 
be brought before Congress again. In the process the Board and 
Congress must examine the meaning of the Western decision. In 


this connection, it is submitted that, apart from the merits of the capital 


155 Hearings, supra note 154, at 587. 
156 Td. at 563. 


157 H.Rep.No. 2530, 84th Cong., 2d Sess. 2 (1956). See also S.Rep.No. 2015, 84th 
Cong., 2d Sess. (1956). 


158 102 Conc.Rec. 10996 (1956). 
159 102 Conca.Rec. 13571 (1950). 
160 102 Conc.Rec. 11010 (1956). 
161 102 Conc.Rec. 13549 (1956). 
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gains proposals, the Western decision does not rule out action by the 
Board under existing law. Capital gains from equipment sales, like capital 
gains from route transfers, are clearly “other revenue.” However, as the 
Court in the Western case specifically pointed out, the Board is still free 
to find a particular carrier has a “need” to retain such revenue. While 
the Court did not lay down what would constitute a proper finding of 
such “need,” there appears to be no reason under the statute why the 
retention of capital gains, within appropriate limits, cannot be used as 
a means of meeting such “need.” 


IV. CoNncLusION AND RECOMMENDATIONS. 


While the history of air carrier subsidy has not been particularly even 
in recent years, it would be a mistake to pass a quick negative judgment 
on the adequacy of section 406(b). From a pragmatic viewpoint, any 
statutory provision which has successfully survived so many attempts at 
amendment must be at least reasonably satisfactory. Furthermore, as a 
charter for administrative policy-making, the overall simplicity and clarity 
of the “need” provision has much to recommend it. Certainly such a 
provision should not be abandoned hastily or in favor of anything less 
than a clearly superior substitute. 

On the other hand, one cannot review the history of subsidy under 
section 406(b) without concluding that something better might have been 
done. The administration of any subsidy provision will naturally evoke 
some criticism and controversy. But the frustration of efforts by the 
Board and Congress in the last ten years to control the course of subsidy, 
and the pulling and hauling of various congressional proposals, Board 
policies, court decisions and executive recommendations suggest a more 
turbulent existence than ought be expected of an adequate statute. The 
source of difficulty, it is submitted, has been twofold. 

The first source is the cumbersome mixture of subsidy and mail pay 
standards in the same statutory provision. A tremendous amount of 
energy has already been expended to correct this situation, and the job 
is still a long way from complete. Reorganization Plan No. 10 marks 
a significant step forward but it has not, and was not intended, to achieve 
full subsidy separation. As long as separation remains incomplete the 
Board must continue, as it is now doing, to spend needless time and effort 
attempting to work its subsidy policy free of mail considerations. 

The second difficulty is the obsolescence of 1938 policy. The simple 
standard of “need” has much to recommend it, but by itself is no match 
for the complex problems of the industry today. Unlike 1938, where the 
problems of the industry as a whole were fairly uniform, today’s carriers 
have more specialized roles and more varied problems. The large and 
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mature international carrier does not have the same requirements or neces- 
sarily warrant the same treatment as the fledgling helicopter operator, 
and experience indicates that Congress and the Board do not regard such 
different carriers in the same light. These disparities are further exag- 
gerated by the general growth in the size of the industry and expansion 
of the role of air transportation. Understandably enough, the shape of 
these developments could not have been foreseen in 1938, and it is only 
natural that, impelled by new circumstances and court decisions, ad hoc 
solutions have been sought, and stop-gap legislation proposed. Such de- 
vices, however, necessarily contribute to uneven subsidy policy. 
Looking ahead, it seems that section 406(b) must inevitably give way 
to revision. Whether or not the capital gains proposal is ultimately 
enacted, there will be other new developments in the industry calling for 
change in the law. Such developments are already on the horizon for 
the smaller local service carriers, where problems of unprofitable routes 
and equipment are being accentuated by the challenge of more rapid and 
convenient highway transportation. These developments can be at- 
tacked by continued attempts at patchwork revision of section 406(b). 
It is submitted, however, that a more basic solution calls for Congress to 
undertake a comprehensive reappraisal of subsidy policy and law. 


Any restatement of subsidy policy will undoubtedly be facilitated by a 
number of recommendations already made within the last few years. 
The Comptroller General, the A.C.C. and C.A.B., as well as others, have 
offered a number of thoughtful and constructive recommendations for 
revision of subsidy law. Congress itself already has made a start in the 
direction of a complete review of subsidy policy in the consideration by 
the Senate of the omnibus aviation bills, S. 3449 and S. 1119 in the 84th 
Congress. This is a sound foundation on which to build. 


As to the content of new subsidy legislation, many issues deserve fur- 
ther consideration, but recent history suggests certain problems which 
definitely require attention, and certain directions to move. (1) The sep- 
aration of subsidy from mail pay should be made complete, particularly 
to insure that subsidy eligibility is entirely independent of authority to 
carry the mail. (2) Limits should be established for subsidy eligibility 
which will encourage carrier self-sufficiency and the development of per- 
manent solutions for the uneconomic conditions under which some car- 
riers now operate. (3) Special forms of financial assistance aimed at 
meeting special or nonrecurring carrier needs should be explored as part 
of any revision of subsidy law. Any proposals along these lines should 
be designed to meet only genuine short-term needs, and should not dis- 
courage conservative financial management. (4) The Board’s authority 
to suspend or modify certificates or realign routes where subsidy is in- 
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volved should be spelled out, and the extent to which a certificate carries 
with it the right to subsidy made clear. (5) A process for systematic 
congressional review of subsidy should be established which will keep 
Congress informed and at the same time permit progress toward long run 
objectives. Congress should be in touch with subsidy, but subsidy policy 
should not be legislated on a year to year basis. In this respect the grant 
of authority by Congress to make subsidy contracts might offer a proper 
balance between continuity of policy and necessary congressional over- 
sight. 

Congressional attention to these matters may not provide permanent 
solutions; indeed it is hardly likely that any revised expression of statutory 
policy will display the durability of section 406(b). At this stage in the 
history of subsidy, however, it will be enough if Congress succeeds in dis- 
posing of today’s backlog of problems. 


RIGHTS OF IMPORTERS UNDER SECTION 7B OF THE 
TRADE AGREEMENTS EXTENSION ACT OF 1955 


Antoinette Farrior Friedman* 
I. INTRODUCTION 


A recent amendment to the Trade Agreements Extension Act of 1955,1 
which provides for the control of imports in the interest of national 
security, raises a number of legal and practical questions of interest and 
importance not only to American importers, domestic manufacturers, 
and businessmen in general, but also to the American people as a whole. 
This amendment appears as section 7b of the act and amends an earlier 
provision which now appears as section 7a.? Both of these sections are 
directed toward the control of imports in the interest of national security 
by providing a means of adjusting the level of imports of products com- 
peting with domestic commodities important to national defense when 
such imports reach a level which threatens to impair the national security. 
The significance of section 7b, particularly with respect to American 
importers, lies in the fact that this legislation creates a means of adjusting 
import levels without reference to the machinery provided under existing 


*Member, The George Washington Law Review. B.S. 1942, Florida State Univer- 
sity ; prospective J.D. 1957, The George Washington University Law School. 

169 Star. 166 (1955), 19 U.S.C. § 1352a (Supp. III, 1956). 

268 Strat. 360 (1954), 19 U.S.C. § 1352a (Supp. III, 1956). 
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tariff legislation. Thus, it appears possible for any domestic manufacturer 
who feels his competitive position to be damaged by imports of a com- 
modity to petition for an adjustment of import levels under the act,‘ 
regardless of the existing status of the commodity under trade agreements 
or under any other laws relating to imports. 


Section 7 of the Trade Agreements Extension Act of 1955 provides 
as follows: 


(a) No action shall be taken pursuant to such section 350 to 
decrease the duty on any article if the President finds that such 
reduction would threaten domestic production needed for pro- 
jected national defense requirements. 

(b) In order to further the policy and purpose of this section, 
whenever the Director of the Office of Defense Mobilization has 
reason to believe that any article is being imported into the United 
States in such quantities as to threaten to impair the national security, 
he shall so advise the President, and if the President agrees that there 
is reason for such belief, the President shall cause an immediate in- 
vestigation to be made to determine the facts. If, on the basis of 
such investigation, and the report to him of the findings and 
recommendations made in connection therewith, the President finds 
that the article is being imported into the United States in such 
quantities as to threaten to impair the national security, he shall take 
such action as he deems necessary to adjust the imports of such 
article to a level that will not threaten to impair the national security. 


Since the passage of this legislation, the O.D.M. has held three hearings 
for the purpose of obtaining information it requires to determine whether 
the level of imports of certain commodities (cordage, petroleum and 
watch movements) threatens to impair the national security. The first 
of these commodities (cordage) is an article which was placed on the 
duty-free list by Congress in 1951.6 The O.D.M. is now planning to 


3“. |. action under the new provision Section 7b may be taken wholly aside from 
the authority contained in any other law.” Conference Committee Report on H.R. 1, 
Conr.REp.No. 745, 84th Cong., Ist Sess. (1955). 

4 The procedure for requesting action under section 7b is briefly as follows: (1) Per- 
sons having information or evidence that any article is being imported into the United 
States in such quantities as to threaten to impair the national security should present 
such information in writing to the Director of O.D.M. (2) A person desiring to pre- 
sent such information should submit a notarized request for an investigation, supported 
by a statement of facts covering the information indicated in the attached outline. 
(3) After reviewing and evaluating this information, public hearings will be held 
whenever the Director determines that such hearings will materially assist in the 
discharge of his responsibilities under section 7b. (4) The conclusion of the Director 
with respect to his investigations will not be disclosed. Memorandum issued by the 
= Office of the President, Office of Defense Mobilization, O.D.M.166654 (June, 
1956). 

5 See note 1, supra. 


665 Stat. 655 (1951). 
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take action on seven other commodities for which petitions for adjust- 
ment on national security grounds have been submitted by interested 
parties.” 

The purpose of this article is to examine the effects of section 7b on 
importers of affected commodities and to analyze legal problems raised 


by its passage and administration. As presently discernible, these prob- 
lems include: 


1. The constitutionality of the delegation of legislative power to the 
President contained in section 7b. 


2. Whether importers whose products are affected are entitled to an 
administrative hearing before adverse action is taken against their interests 
by the Government. 


II. Lereistative History 


The Trade Agreements Extension Act of 1955,8 to which section 7b 
is an amendment, was passed for the purpose of continuing, with amend- 
ments, the basic program of trade agreements originated by the Tariff 
Act of 1930® (under which the President is authorized to negotiate trade 
agreements with other nations). The Act of 1955 was introduced into 
the 84th Congress as H.R. 1. As reported by the Ways and Means 
Committee of the House of Representatives, and as passed by the House 
it did not contain the provision now embodied in section 7b. 

The reason for the amendment of H.R. 1 to include the provisions of 
section 7b appears, from congressional committee reports’? dealing with 
the legislation, to be the fear on the part of Congress that American 
manufacturers and producers of raw materials whose products are forced 
to compete with imports from abroad will be discouraged by such im- 
ports from maintaining or increasing their output. In the case of articles 
needed for national defense the result is a decrease in domestic produc- 
tion, hence a potential failure of supplies in the event of a national 
emergency. The Report of the Minority of the House Ways and Means 
Committee on H.R. 11! expressed this view, with particular concern for 
protection of the chemical industry, the electrical machinery and appara- 


7 Requests from the following industries have been filed: analytical balances ; clock, 
pin-lever, watch and timer; cordage; fluorspar; oil; thermometers; watches (jew- 
elled) ; wooden boats ; wool felt and wool textiles. Memorandum issued by the Execu- 
po Office of the President, Office of Defense Mobilization, O.D.M. 18080 (Oct. 18, 

6). 
8 69 Star. 162 (1955), 19 U.S.C. § 1351 (Supp. ITI, 1956). 


rm yt 590 (1930), as amended by 48 Stat. 943 (1934), 19 U.S.C. § 1351 (Supp. 
, 1956). 


10 H.R.Rep.No. 50, 84th Cong., Ist Sess. (1955); S.Rep.No. 232, 84th Cong., Ist 
Sess. (1955) ; Conr.Rep.No. 745, 84th Cong., Ist Sess. (1955). 


11 H.R.Rep.No. 50, 84th Cong., 1st Sess. (1955). 
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tus industry and the machine tool industry. It also emphasized the need 
for encouraging production of coal, oil, lead, zinc, tungsten and 
manganese.’* 


In the Senate, the Committee on Finance amended H.R. 1 to meet the 
needs of national security as viewed by the minority members of the 
House Ways and Means Committee by adding section 7b. 


In passing section 7b, the Senate Committee on Finance appears to 
have been specifically concerned with maintaining the production of 
petroleum, fluorspar, lead and zinc.1* The particular concern of the 
Finance Committee for domestic oil producers is evidenced by its in- 
clusion in its report of a lengthy excerpt from the Report of the Presi- 
dent’s Advisory Committee on Energy Supplies and Resources Policy." 
The Senate Committee report also took note of the fact that “although 
no similar study is presently available for fluorspar or lead or zinc, the 
Committee feels that the Director of the Office of Defense Mobilization 
will be cognizant of the serious situation existing in those industries.” 1 

With reference to the administration of section 7b, both the Senate 
Finance Committee Report'® and the Conference Report’? on the act 
took note of the broad grant of authority conferred upon the President. 
The Conference Committee Report emphasized that the President has 
“authority to take such action as he deems necessary to adjust the im- 
ports of any article to a level that will not threaten to impair the national 
security.” 

From this review of the history of section 7b, it would appear that the 
legislative intent of the Congress was to give the President an extremely 
broad grant of authority to contro] imports in the interests of national 
security. In interpreting the section, it is important to note that it was 
passed as a section of an act having as its purpose the extension of 
presidential authority to enter into trade agreements under section 350 
of the Tariff Act of 1930.18 The juxtaposition of section 7b and the 
preceding section 7a, which provides that the President may not take 
action pursuant to section 350 to decrease the duty on commodities if 
such reduction would threaten domestic production needed for national 





12“‘We were deeply disturbed during the public hearing by testimony from many 
segments of industry concerning defense implications of our tariff policy .... Essential 
industries, essential plant capacities, essential skills and sources of essential raw ma- 
terials must be preserved, developed and expanded so that the Nation can quickly call 
upon them in time of emergency.” Ibid. 


13 See S.REP.No. 232, 84th Cong., Ist Sess. (1955). 
14 [bid. 

15 [bid. 

16 [bid. 

17 Conr.ReEP.No. 745, 84th Cong., Ist Sess. (1955). 
18 See note 8 supra. 
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defense requirements, raises the question as to whether section 7b should 
be limited in its application to dutiable articles. The question is pertinent 
in view of the fact that the first commodity on which the O.D.M. held 
hearings under the act was cordage, an article previously placed on the 
duty free list and thus not subject to a decrease in tariff under section 7a. 


III. CoNsTITUTIONALITY OF DELEGATION OF LEGISLATIVE AUTHORITY 
UNDER SECTION 7B. 


The Supreme Court has been reluctant to strike down acts of Congress 
on grounds of unconstitutional delegations of legislative authority to the 
Executive."® While recognizing that limits to the delegation of legislative 
authority do exist,2° the Court has, in fact, found such delegation un- 
constitutional only in rare instances. 


A. Interstate Commerce Legislation. 


It is only in the field of domestic economic relationships and interstate 
commerce that the Supreme Court has found legislation unconstitutional 
because it delegates legislative functions to the Executive. The funda- 
mental policy of the Supreme Court concerning delegation of legislative 
power to the executive branch was established in the case of Schecter 
Poultry Corporation v. United States, wherein the Court held that 
“Congress cannot delegate legislative power to the President to exercise 
an unfettered discretion to make whatever laws he thinks may be needed 
or advisable for the rehabilitation and expansion of trade or industry.” 2? 
The Court gave as its reasons for declaring the National Recovery Act 
unconstitutional the following:** 


Section 3 . . . supplies no standards for any trade, industry or 
activity. It does not undertake to prescribe rules of conduct to be 
applied to particular states of fact determined by appropriate ad- 
ministrative procedures. Instead of prescribing rules of conduct, it 
authorizes the making of codes to prescribe them. For that legisla- 
tive undertaking, § 3 sets up no standards, aside from the statement 
of the general aims of rehabilitation, correction and expansion de- 
scribed in section one. In view of the scope of that broad declaration, 


19 “Tn the Panama Refining case the Court for the first time declared a delegation 
void. .. . Since Schecter no delegation hcs been held invalid. . . .” Jaffe, An Essay on 
Delegation of Legislative Power: II, 47 CotuM.L.Rev. 561, 572, 578 (1947). 

20 Panama Refining Company v. Ryan, 293 U.S. 388 (1934). “Thus, in every case 
in which the question has been raised, the Court has recognized that there are limits of 
delegation which there is no Constitutional authority to transcend.” Jd. at 430. 

21295 U.S. 495 (1935). 

22 Td. at 537. 

23 Td. at 541. 
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and of the nature of the few restrictions that are imposed, the dis- 
cretion of the President . . . is virtually unfettered. We think that 
the code making authority thus conferred is an unconstitutional 
delegation of legislative power. 


In the earlier case of Panama Refining Company v. Ryan,** the Court 
declared section 9c of the National Recovery Act unconstitutional for 
the same basic reason—an unauthorized delegation of legislative authority 
to the President. Of section 9c (which authorized the President to pro- 
hibit shipment in interstate and foreign commerce of petroleum and 
petroleum products produced or withdrawn from storage in excess of 
state laws and regulations) the Court said:*5 i 


The Congress left the matter to the President without standard 
or rule, to be dealt with as he pleased. The effort by ingenious and 
diligent construction to supply a criterion still permits such a breadth 
of authorized action as essentially to commit to the President the 
function of a legislature rather than those of an executive or ad- 
ministrative officer executing a declared legislative policy .. . 


In two wartime cases,?* the Supreme Court examined price control and 
rent control legislation which conferred extensive powers upon the ex- 
ecutive branch of the Government to establish ceilings on commodity 
prices and rents. The Court upheld the legislation as constitutional, and 
failed to find an unauthorized delegation of legislative power. The fact 
that the legislation was enacted to meet requirements of a wartime 
emergency was acknowledged by the Court, but it did not stress this 
aspect in finding the legislation constitutional.2* Rather, the Court ap- 
plied the same judicial standards as those employed in the Schecter and 
Panama Refining cases, coming to the conclusion that the lack of de- 
finable standards for presidential action which made the N.R.A. uncon- 
stitutional was not found in the price and rent control legislation.2* The 
Court cited, as examples of an acceptable legislative definition of standards 
to be followed, the following sections of the act:%® 


“So far as practicable, in establishing any maximum price, the Ad- 
ministrator shall ascertain and give due consideration to the prices 
prevailing between October 1 and October 15, 1941 (or if, in the 





24 See note 20 supra. 
25 293 U.S. at 418. 


26 Yakus v. United States, 321 U.S. 414 (1944) ; Bowles v. Willingham, 321 U.S. 
503 (1944). 

27 321 U.S. at 422. 

28 Id. at 424. 

29 Td. at 421. 
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case of any commodity, there are no prevailing prices between such 
dates, or the prevailing prices between such dates are not generally 
representative because of abnormal or seasonal market conditions or 
other cause, then to the prices prevailing during the nearest two 
week period in which, in the judgment of the Administrator, the 
prices for such commodity are generally representative) . . . and 
shall make adjustments for such relevant factors as he may determine 
and deem to be of general applicability, including . . . Speculative 
fluctuations, general increases or decreases in costs or production, 
distribution and transportation, and general increases or decreases in 
profits earned by sellers of the commodity or commodities, during 
and subsequent to the year ended October 1, 1941.” 


By the Act of October 2, 1942, the President was directed to stabilize 
prices, wages and salaries “‘so far as practicable” on the basis of the levels 


which existed on September 15, 1942, except as otherwise provided in 
the act.3° 


In addition to finding this language of the act sufficiently definitive of 
standards to be applied by the Executive, the Court further found that 
the legislative objective of the act was clear enough so that the “definition 
sufficiently marks the field within which the Administrator is to act so 
that it may be known whether he has kept within it in compliance with 
the legislative will.” 5 


Thus, in the field of legislation governing interstate commerce and the 
internal domestic economy, it seems clear that the Supreme Court re- 
quires the applicable legislation to express a reasonably definite objective, 


and to set forth standards of administration by which action of the ad- 
ministration may be measured. 


B. Legislative Delegation and Foreign Relations. 


That there is a basic distinction between the extent to which Con- 
gress may delegate legislative powers to the President in domestic legisla- 
tion and that which may be delegated in foreign affairs is demonstrated 
by the opinion of the Supreme Court in the case of United States v. Curtiss 
Wright. The case concerned the constitutionality (with respect to dele- 
gation of legislative power to the President) of a joint resolution® of 
Congress which permitted the President to prohibit the sale of arms in 
the United States to Bolivia or Paraguay upon a finding by him that such 
action would “contribute to the reestablishment of peace between those 


30 Tbid. 

31 Jd. at 425. 

32 299 U.S. 304 (1936). 

83 Joint Resolution of May 28, 1934, 48 Srar. 811. 














434 THE GEORGE WASHINGTON LAW REVIEW 


countries,” ** and the issuance of a proclamation to that effect. Despite 
the apparently wide latitude of presidential discretion permitted by the 
Congress, the Court held that the power exercised here was not uncon- 


stitutional because it concerned the management of foreign relations. 
The Court stated that:** 


The two classes of powers are different, both in respect of their 
origin and nature. The broad statement that the federal government 
can exercise no powers except those specifically enumerated in the 
Constitution, and such implied powers as are necessary and proper 
to carry into effect the enumerated powers, is categorically true 
only in respect of our internal affairs... . 

It is quite apparent that if, in the maintenance of our international 
relations embarrassment . . . is to be avoided and success for our 
aims achieved, Congressional legislation which is to be made effective 
through negotiation and inquiry within the international field must 
often accord to the President a degree of discretion and freedom 
from statutory restriction which would not be admissible were 
domestic affairs alone involved. 


C. Delegation of Legislative Authority and Trade Legislation. 


The question of unauthorized delegation of legislative power to the 
President in connection with international trade policy has been raised in 
the past. The earliest case in which the question arose was The Brig 
Aurora,® in which the Supreme Court held that a provision of an act of 
18097 empowering the President to suspend an embargo on trade be- 
tween Great Britain and France was constitutional. The problem in- 
volved there was whether or not it was constitutional for the Congress 
to allow the President to determine the time at which legislation should 
be made effective. The Court found that it was proper for the Congress 
to permit the President to find the facts upon which depended the re- 
vival of previously enacted and then expired legislation. It is to be 
noted that, here, the Congress defined the conditions under which the 
President was empowered to apply the act—namely, when Great Britain 
and France revoked or modified their trade practices so as not to violate 
the neutral commerce of the United States. Further, the Congress was 
specific in instructing the President as to what he should do when he 
made his determinations. His instructions limited his actions to revival 
and application of a previously enacted piece of legislation. 





34 [bid. 

35 299 U.S. at 315, 316, 320. 

36 Brig Aurora v. United States, 11 U.S. (7 Cranch) 382 (1813). 
37 2 Star. 528 (1809). 
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The case of Field v. Clark®® drew in question the constitutionality of 
the Tariff Act of 1890,°° which provided the President with authority 


to suspend the free introduction to the United States of sugar, molasses, 
tea and hides:*° 


. whenever, and so often as the President shall be satisfied that 
the ‘government of any country producing and exporting . . . such 
articles, imposes duties or other exactions upon the agricultural 
products of the United States which he may deem to be reciprocally 
unequal and unreasonable .. . . [Emphasis added. ] 


The legislation provided for the imposition of duties to be levied when 
free imports were suspended, contained a detailed description of the 
products on which duties would be imposed and specified further, in 
cents per pound, the amount of the duty.*? 


The Supreme Court found the delegation of authority to the President 
in this legislation constitutional, pointing out that: 


Congress, itself, prescribed, in advance, the duties to be levied, 
collected and paid, on sugar, molasses, coffee, tea or hides, produced 
or ne from such designated country, while the suspension 
lasted . . . He [the President] had no discretion in the premises 
except in respect to the duration of the suspension so ordered. But 
that related only to the enforcement of the policy established by 
Congress. 


Again, in 1904, the Supreme Court upheld the constitutionality of an 
act of Congress which controlled imports, in this case, of tea, for the 
purpose of denying admission of tea of inferior quality.4* The Tea In- 
spection Act of 189744 provided that the Secretary of the Treasury 
should establish, upon the advice of a board of tea experts, uniform 
standards of purity and quality of tea. The Act set out, in detail, ad- 
ministrative procedures to be followed by the Secretary in making these 
standards known to all tea importers. It also prescribed, in detail, pro- 
cedures for exclusion of unfit tea and appeals from such exclusions which 
might be taken by the importers. 





38 143 U.S. 649 (1892). 

39 26 Strat. 612 (1890). 

40 Tbid. 

41 [bid. 

42 143 U.S. at 692, 695. 

43 Buttfield v. Stranahan, 192 U.S. 470 (1904). 
44 29 Start. 604 (1897). 
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In commenting on this legislation in the case of Buttfield v. Strana- 
ban,** the Supreme Court first recognized the fact that the Act of 1897 
was passed because the earlier Act of 1883 “contained no provision for 
the establishment of government standards” (defining tea unfit for use) 
“and the establishment of uniform standards in the interests of the im- 
porters and the consumers had become a recognized necessity.” #* The 
Court found that the 1897 statute‘? 


. . . but expresses the purpose to exclude the lowest grades of 
tea... . This, in effect, was the fixing of a primary standard, and 
developed upon the Secretary of the Treasury the mere executive 
duty to effectuate the legislative policy declared in the statute .. . 
the legislation does not . . . invest administrative officials with the 
powers of legislation. Congress legislated on the subject as far as 
was reasonably practicable, and from the necessities of the case was 
compelled to leave to executive officials the duty of bringing about 
the result pointed out by the statute. 


In 1928 the case of Hampton & Co. v. United States*® provided the 
Supreme Court with an opportunity to comment upon the question of 
the legislative authority delegated to the President by the Tariff Act of 
1922.4° This statute provided for presidential adjustment of tariffs as 
necessary to equalize production costs of competing domestic and im- 
ported articles.*° 

Importers of barium dioxide, who found the duty on their product in- 
creased by two cents per pound under this legislation, contended that 
the statute delegated unwarranted legislative authority to the President. 
In upholding the constitutionality of the law, the Supreme Court said: 
“If Congress shall lay down by legislative act an intelligible principle to 
which the person or body authorized to fix such rates is directed to con- 
form, such legislative action is not a forbidden delegation of legislative 
power.” °! (Emphasis added.) In this statute the Court found the neces- 
sary intelligible principle. 


D. Analysis of Section 7b. 


Consider, in light of the legislation and judicial opinions discussed 
above, the language of section 7b. It provides that, upon advice of the 


45 See note 43 supra. 
46 192 U.S. at 495. 

47 Id. at 496. 

48 276 U.S. 394 (1928). 
49 42 Start. 858 (1922). 
50 Id. at 941, 942, 943. 
51 276 U.S. at 409. 
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Office of Defense Mobilization that the level of an import threatens the 
national security, and after an investigation of the facts, the President 
“shall take such action as he deems necessary to adjust the imports of 


such article to a level that will not threaten to impair the national 
security.” 


With the exception of sections 7a and 7b, the Trade Agreements Ex- 
tension Act of 1955 is concerned with extending the powers of the 
President to negotiate reciprocal trade agreements.®? There is, then, no 
guidance available from the other sections of the legislation as to the 
implementation by the President of section 7b which would meet the 
requirements of the Supreme Court that standards and guidance for ad- 
ministrative action must be found within the statute. 


As for section 7b itself, there is no definition of a threat to impair 
national security; there is no definition of the circumstances under which 
imports of a commodity would reach a level threatening to the national 
security; there is no definition of the standards or criteria to be applied 
by the Office of Defense Mobilization to determine that there is reason to 
believe an article is being imported into the United States in such quanti- 
ties as to threaten to impair the national security; there are no procedures 
established under which O.D.M. shall make such a determination; while 
the section requires the President to make an immediate investigation of 
the facts, there is no definition of the kind of facts the President must 
find in order to take action; there are no standards and no limits are set 
within which the President may adjust the quantity of imports found to 
be threatening to the national security.®* 


The most far-reaching aspect of this legislation is, however, the last 
clause, which authorizes the President to “take such action as he deems 
necessary to adjust the imports of such article to a level that will not 
threaten to impair the national security.” ** (Emphasis added.) This 
clause may well be without parallel in its breadth of delegation of power 
to the Executive. Literally interpreted, it appears that the President can 
do exactly as he pleases to adjust imports—by terminating them alto- 
gether, by imposing quantitative quotas, by increasing tariffs, by con- 
fiscation at ports of entry, or by any convenient method. 

As compared with the domestic legislation found unconstitutional in 
the Schecter and Panama Refining cases, section 7b would seem to demon- 
strate the same lack of definition of legislative standards which caused 
the downfall of the N.R.A. Indeed, it is difficult to differentiate between 
the power delegated to the President with respect to international trade 





52 See note 8 supra. 
53 See note 1 supra. 
54 [bid. 
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by section 7b and the legislative grant of broad powers over interstate 
commerce declared unconstitutional in the Schecter case. 

The question then arises as to whether the exercise of presidential 
power over foreign commerce may be considered to be derived from his 
responsibility for foreign relations, thus allowing for a broader delega- 
tion of power by the Congress to the executive branch of the Govern- 
ment. The commerce clause of the Constitution® clearly gives to Con- 
gress the power to regulate commerce with foreign nations. Article II, 
which defines the office of the president, does not contain a similar grant 
of power in this field. Nevertheless, in the case of Chicago and South- 
ern Airlines, Inc. v. Waterman Steamship Corp.,** the Supreme Court 
found that presidential power to confirm or overrule decisions of the 
Civil Aeronautics Board respecting foreign air carriers and domestic air 
lines operating abroad was derived from the inherent presidential powers 
in the field of foreign relations as well as from congressional power to 
delegate responsibility for foreign commerce.5* The primary question 
involved in this case concerned the right to judicial review of presidential 
decisions made under the provisions of the applicable legislation and the 
Court held that such decisions were not subject to review by the judiciary. 
The question of whether presidential action involved an unauthorized 
delegation of legislative authority was not in issue. 

It can be argued that presidential power to “take such action as he 
deems necessary” to adjust import levels is analagous to presidential 
authority to approve or reject recommendations of the Civil Aeronautics 
Board with respect to the operation of foreign air carriers within the 
United States or the operation of domestic air lines abroad. If the 
analogy is valid, then presumably the power of the President to adjust 
import levels would be derived from his powers in the field of foreign 
relations, and congressional definitions of standards with which he must 
comply would not need to be so rigid as those required by the Supreme 
Court for legislation touching only domestic affairs. 

However, it appears that the legislative purpose in providing for presi- 
dential review of C.A.B. decisions is to establish a collateral safeguard, 
not to establish an integral, creative element in the legislative process. 
The President’s role here is to determine whether decisions of the 
C.A.B. are consonant with foreign policy, and to veto those which are not. 
This, then, is presidential action clearly within the field of foreign rela- 
tions. In comparison with this, the determination of import levels is a 
legislative function with respect to regulation of foreign commerce, not 
the determination or application of foreign policy. 





55 U.S.Const. art. I, § 8. 
56 333 U.S. 103 (1948). 
57 Id. at 109, 110. 
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In this connection, attention is again drawn to the Curtiss Wright case, 
which did pass directly upon the issue of delegation of power to the 
President by the Congress. As noted above, the issue here concerned 
the constitutionality of a presidentially determined prohibition of arms 
sales to foreign nations in the interests of restoring peace between them. 
Whether the presidential act of adjusting import levels required by sec- 
tion 7b would be considered to be analagous, in the field of foreign rela- 
tions, to the prohibition of arms sales to warring nations would seem to 
be doubtful when considered in terms of constitutional provisions re- 
garding separation of powers. The control of import levels does not 


appear to have the same impact on foreign relations as the prohibition of 
arms sales to countries at war. 


The differences in the purposes of the legislation concerned in these 
two situations must also be considered. The Joint Resolution®® involved 
in the Curtiss Wright case had as its objective the restoration of peace be- 
tween Bolivia and Paraguay. Section 7b, on the other hand, has as its 


raison d’étre the protection of domestic industry in the interests of na- 
tional security.°® 


In passing, it might be pointed out that the cases involving the con- 
stitutionality of presidential power to adjust tariffs and imports previously 
considered® have not relied upon presidential authority in foreign affairs 
to find the statutes in question constitutional. In each of these cases the 
constitutionality of the legislation was dependent on the clarity with 
which the statute in question defined the standards and objectives which 
were to be relied upon by the Executive in executing the function as- 
signed. 

In comparison with the legislation drawn in question by these cases 
involving delegation of authority to the President to adjust tariffs and 
restrict imports, section 7b presents considerable contrasts. The Tariff 
Act of 1890,°! which was reviewed in Field v. Clark, defined exactly the 
action which the President was authorized to take (impose duties on 
commodities previously admitted duty-free); defined the identity and 
standards of products to be so taxed; and defined the amounts of duty to 
be imposed. The Tea Inspection Act of 1897,° questioned in Buttfield 
v. Stranahan, set out detailed administrative procedures to be followed in 
executing it and required the Executive to set standards of tea which 
would be made known to importers and against which their products 


58 See note 33 supra. 
59 Conr.REP.No. 745, 84th Cong., Ist Sess. (1955). 


60 Field v. Clark, 143 U.S. 649 (1892) ; Buttfield v. Stranahan, 192 U.S. 470 (1904) ; 
Hampton & Co. v. United States, 276 U.S. 394 (1928). 


61 See note 39 supra. 
62 See note 44 supra. 
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would be measured. The Tariff Act of 1922® provided detailed stand- 
ards to be applied in determining whether an adjustment in tariffs was 
required to equalize production costs of competing commodities, and, 
further, specifically provided for public hearings before a determination 
was made as to tariff changes. 


In contrast with the provisions of these statutes, section 7b delegates 
exceptionally wide authority to the President. It would, in effect, per- 
mit the President to make his own legislation whenever he determines the 
time for it to be right—that is, when he determines that the level of an 
import represents a threat to impair the national security. In addition, 
there is no prescription of standards to be applied or procedures followed 
in taking this action. Considering even the reluctance of the Supreme 
Court to find an act of Congress unconstitutional on the ground of undue 
delegation of legislative power to the Executive, section 7b would appear 
to fall outside the limits of delegation which may not be transcended by 
the Congress. 


IV. ADMINISTRATION OF SECTION 7B. 


A. Effects of Section 7b on Importers. 


Another question which is related to the constitutionality of section 7b 
and which is of direct and immediate concern to importers affected by 
it is that of the administrative procedures which should be applied in 
executing it. The problem facing the importers is clear enough. Should 
the Office of Defense Mobilization advise the President that imports of 
cordage, petroleum, watch movements, or some other commodity have 
reached a level which threatens to impair the national security, and the 
President, after investigation, agrees, he is required to take action to ad- 
just the import levels. This adjustment would mean a lowering of im- 
ports, resulting in the decrease, or, possibly, the termination of business 
for the importers affected. In short, the interests of importers in their 
business enterprises may be taken away from them as a result of presi- 
dential action. 

The means by which the executive branch of the Government should 
be required to insure that rights of administrative due process are ac- 
corded in this case are not clear. There are recognized limitations on the 
right to import goods into the United States which are derived from the 
constitutional power of the Congress to regulate foreign commerce. This 
factor, combined with the provisions for presidential action contained 
in section 7b, raises a number of questions as to its administration. 


63 See note 49 supra. 
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B. Legislative Restrictions on Imports. 


The special status of importers and the limitations of their rights to 
carry on their business was recognized by Justice Frankfurter in his 
concurring opinion in the case of Joint Anti-Fascist Refugee Committee 
v. McGrath™ in which he referred to the settled view that “The im- 
portation of goods is a privilege which, if the Congress clearly so directs, 
may . . . be conditioned on ex parte findings.” ® In support of this, the 
concurring opinion cited the case of Buttfield v. Stranahan,®* which, in 
upholding the constitutionality of the Tea Inspection Act of 1897, ex- 
pressed the following views concerning congressional power to regulate 


commerce, and, in connection therewith, rights of importers to procedural 
due process: ® 


The power to regulate commerce with foreign nations is ex- 
pressly conferred upon Congress, and being an enumerated power 
is complete in itself, acknowledging no limitation other than those 
prescribed in the Constitution. . . . 

As a result of the complete power of Congress over foreign com- 
merce, it necessarily follows that no individual has a vested right to 
trade with foreign nations, which is so broad in character as to 
limit and restrict the power of Congress to determine what articles 
of merchandise may be imported into this country and the terms 
upon which a right to import may be exercised. This being true, 
it results that a statute which restrains the introduction of particular 
goods into the United States from considerations of public policy 
does not violate the due process clause of the Constitution. . . . 


The limited right of importers to carry on their trade on their own 
terms was confirmed in the case of Norwegian Nitrogen Co. v. United 
States,®8 in which the Court held that “No one has a legal right to the 
maintenance of an existing rate or duty.” ® Thus, it seems clearly estab- 
lished that importers have no fundamental “right” in their businesses, but 
are subject to the control of Congress. It is only in the delegation and 
administration of this legislative power to control that questions as to 
importers “rights” arise. “ve 


64 341 U.S. 123 (1951). 
65 Td. at 167. 

66 See note 43 supra. 

87 Id. at 492, 493. 

68 288 U.S. 294 (1933). 
69 Jd. at 318. 
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C. Comparison of Tariff Commission Proceedings Under Section 350 
of the Tariff Act of 1930 as Amended with Section 7b Proceedings. 


In considering administrative procedures followed in the administration 
of section 7b, it is of interest to compare the presidential authority to 
determine import levels under section 7b with the procedures prescribed 
and the agencies to which Congress has delegated authority under legisla- 
tion governing the negotiation of reciprocal trade agreements.” The first 
procedural step required by the reciprocal trade legislation is that, prior 
to the negotiation of a trade agreement, the President must give “reason- 
able public notice” of the intention to negotiate such an agreement in 
order that “any interested person may have an opportunity to present 
his views to the President or to such agency as the President may desig- 
nate.” ™! Before entering into negotiations concerning a proposed trade 
agreement, the President must also furnish the Tariff Commission with a 
list of “all articles imported into the United States to be considered for 
(1) possible modification of duties and other trade restrictions; (2) im- 
position of additional import restrictions or (3) continuance of existing 
customs or excise treatment.” 7? 

Upon receiving this list, the Tariff Commission is required to make an 
investigation and report to the President concerning each article: (1) the 
limit to which modification of tariffs and import restrictions may be al- 
lowed without threatening serious injury to domestic industries producing 
like or directly competitive articles; (2) if increased duties or additional 
import restrictions are necessary to protect domestic producers the mini- 
mum increase or additional restrictions required. In the course of this 
investigation the Tariff Commission must “hold hearings and give reason- 
able public notice thereof, and . . . afford reasonable opportunity for 
parties interested to be present, to produce evidence and to be heard at 
such hearings.” 8 

In order that the Congress may be officially informed of action taken 
in connection with the negotiation of reciprocal trade agreements, both 
the President and the Tariff Commission are required to make reports 
to that body. The President must report to Congress any trade agree- 
ment which (1) contains a modification of tariffs or import restrictions 
exceeding the recommendations of the Tariff Commission or (2) which 
fails to provide for the minimum increase in duty or imposition of im- 
port restrictions found necessary by the Commission. Further, the Presi- 
dent must explain his reasons for deviations from Tariff Commission 





70 5 Sone. 590 (1930), as amended by 48 Srar. 943 (1934), 19 U.S.C. § 1351 (Supp. 
III, 1956). 

71 48 Srat. 945, (1934), as amended, 19 U.S.C. § 1354 (Supp. III, 1956). 

7265 Srar. 72 (1951), 19 U.S.C. § 1360 (Supp. III, 1956). 

73 Ibid. 
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recommendations. “Promptly” after submission of the President’s re- 
port on these agreements, the Tariff Commission is required to submit to 
the House Ways and Means Committee and to the Senate Committee on 
Finance a copy of the portions of its report dealing with the articles with 


respect to which the President has not complied with Commission rec- 
ommendations.*4 


Thus, with respect to imports of commodities affected by reciprocal 
trade agreements, the Congress has established a procedural pattern of 
investigation, hearings and reporting by the Tariff Commission and the 
President. These legislative provisions present a distinct contrast to the 
relatively informal procedural requirements of section 7b, which states 
that (1) whenever the Director of the Office of Defense Mobilization 
has reason to believe that an article is being imported into the United 
States in such quantities as to threaten to impair the national security; 
(2) he shall so advise the President; and (3) if the President agrees that 
there is reason for such a belief; (4) he shall cause an immediate investiga- 
tion to be made; and, (5) if on the basis of the investigation the President 
finds the belief of the Director of O.D.M. to be substantiated; (6) he shall 
“take such action as he deems necessary to adjust the imports of such 
articles to a level that will not threaten to impair the national security.” 


D. Judicial Comment on Tariff Commission Proceedings. 


The case of Norwegian Nitrogen Co. v. United States™® provided the 
Supreme Court with an opportunity to consider importers’ rights to due 
process before the Tariff Commission. The issue in this case concerned 
the question of whether importers, in Tariff Commission proceedings, are 
entitled to disclosure of information concerning production costs of 
domestic manufacturers in competition with them. The Court held that 
the information need not be disclosed’* and that such failure to disclose 
was not a denial of due process of law. The Court said: 


What is done by the Tariff Commission and the President in 
changing tariff rates to conform to new conditions is in substance a 
delegation, though a permissible one, of the legislative process. . . . 
The inference is, therefore, a strong one that the kind of hearing 
assured by the statute to those affected by the change is a hearing 
of the same order given by Congressional committees when the leg- 
islative process was in the hands of Congress and no one else. 


74 Ibid. 

7 See note 68 supra. 
76 Td. at 321. 

77 Td. at 305. 
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The Court further differentiated the task of the Tariff Commission 
from the functions of regulatory agencies required to hold quasi-judicial 
hearings for parties affected by their action, as follows:78 


In the same tariff act that makes provision . . . for a hearing by 
the Commission as a step in the development of the process of legis- 
lation, there is another section prescribing the remedy available to 
an importer after the legislative process has been completed, and the 
question is whether the merchandise has been properly appraised. 
... The remedy in such circumstances is an appeal from the decision 
of the appraiser to the Board of General Appraisers. The Board 
shall assign the appeal to one of its members, who shall give reason- 
able notice of the time and place of the hearing “at which the 
parties and their attorneys shall have an opportunity to introduce 
evidence and to hear and cross examine the witness of the other 
party and to inspect all samples and all papers admitted or offered 
as evidence.” ‘This is the way that the Congress spoke when it 
wished to attach to an administrative proceeding the incidents of a 
trial in court. ... 

Neither the action of Congress in fixing a new tariff nor that of 
the President in exercising his delegated power is subject to im- 
peachment if the prescribed forms of legislation have been regularly 
observed. It is very different when orders are directed against pub- 
lic service corporations limiting their powers in the transaction of 
their business. They may be challenged in the courts if the effect 
is to reduce the charges to the point of confiscation. They may be 
challenged for other reasons when they are without evidence sup- 
porting them and are merely edicts. . . . Whatever the appropriate 
label, the kind of order that emerges from a hearing before a body 
with power to ordain is one that impinges upon legal rights in a 
very different way from the report of a commission which merely 
investigates and advises. 


Thus the Supreme Court has characterized Tariff Commission hearings 
as a continuation of the legislative process. In a comparison of Tariff 
Commission proceedings prescribed by law with the provisions of sec- 
tion 7b, the question arises as to the proper classification (i.¢., quasi- 
legislative, quasi-judicial or, with respect to the O.D.M., advisory to the 
President) of procedures followed under the latter with respect to their 
legal effect on importers and other parties subject to action under them. 


E. Administration of Section 7b: O.D.M. Policy. 


Clearly, section 7b does not, by its terms, require that hearings be held 
to determine whether the level of an import should be adjusted. As the 


78 Id. at 315, 316, 318. 
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law is now administered by the Office of Defense Mobilization, that 
agency does not recognize any administrative necessity for the holding 
of hearings. In the cases of three commodities which have thus far re- 
ceived consideration as candidates for the adjustment of imports (cordage, 
petroleum and watch movements), the O.D.M. has held informal hearings 
for informational purposes. That the O.D.M. does not consider these 
hearings as a necessary step in the administrative process is made clear by 
a statement made by the Director of the O.D.M. at the opening of the 
hearings on petroleum:7® 


The statute under which we are proceeding does not require that 
public hearings be held, nor is the function which the statute gives 
the Director of the Office of Defense Mobilization such a function 
as under general principles of administrative law would call for 
notice and opportunity to be heard for the persons affected. . . . 


However, in order to preserve maximum equity consistent with na- 
tional security, as the Director put it, the hearing was held in that case. 

Another illustration of the O.D.M. position regarding its administra- 
tion of section 7b is the statement contained in its official memorandum of 
June, 1956, which it issued to provide information concerning its pro- 
posed administration of section 7b.8 The memorandum stated that 
“+ public hearings will be held whenever the Director determines that 
such hearings will materially assist in the discharge of his responsibilities 
under Section 7 of Public Law 86, 84th Congress.” (Emphasis added.) 


The O.D.M. considers that its function under section 7 is to advise the 
President as to whether or not imports constitute a threat to impair na- 
tional security.8 The statements of Mr. Fleming and Mr. Kendall make 


79 Statement of Arthur S. Fleming, Director of the Office of Defense Mobilization, 
before the O.D.M. Hearing on Petroleum, held on October 22, 1956. 


80 See note 4 supra. 


81 This view was expressed by Mr. Charles H. Kendall, General Counsel of O.D.M., 
who conducted the hearings on cordage at their outset. With reference to motions 
of parties likely to be adversely affected to dismiss the petition of the Cordage Institute 
(a trade association of domestic producers), Mr. Kendall said: 


I think, from what I have said about the nature of this hearing, that you will 
understand that a dismissal of the petition would have no significance. We are 
not here because the Cordage Institute has petitioned the Director of O.D.M., we 
are here because the Director of O.D.M. has found reason to hold the hearing in 
connection with his attempt to determine whether he does or does not believe 
that the imports of cordage are such as to threaten the national security. 

Thus, the existence of [a] petition is neither an excuse for his holding a 
hearing or for his not holding it if it were dismissed. We would still have to 
go into this question, and the responsibility upon him is continuing. He is under 
the obligation to advise the President if the threat exists, even though there is 
no showing by the industry, or anyone else outside the Government. [Transcript 
of Hearings in the Matter of Cordage, Executive Office of the President, Office 
of Defense Mobilization, pp. 4,5 (Sep. 11, 1956).] 
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it clear that O.D.M. does not consider that it is determining a contest of 
rights to import as against the possibility of cessation or decrease of im- 
ports. This view of O.D.M. as to its responsibilities under the law would 
also seem to indicate that it does not regard its function as legislative in 
character, in the sense in which Tariff Commission proceedings are held 
to be an extension of the law-making function. The hearings that 
O.D.M. has conducted and expects to conduct in the future are for the 
purpose of obtaining the information needed to carry out its advisory 
duties, not to adjudicate rights or to complete the legislative function. 

Section 7b requires that “if the President agrees” with the advice of 
O.D.M. that the level of an import threatens national security, “the Presi- 
dent shall cause an immediate investigation to be made to determine the 
facts.” § Although the statute would appear to make such a presidential 
investigation of the facts mandatory, the informal opinion of O.D.M. 
officials appears to be that such an investigation is not mandatory, but 
permissive. It is intimated that if the President feels that he can rely on 
the advice of the O.D.M. without further investigation of the status of 
an import vis-a-vis national security, he may take such action as may be 
indicated without any further investigation. 

The legislation would seem to require that the President make an in- 
dependent investigation of import levels of commodities concerned. 
On the basis of such independent investigations, he could conceivably 
determine that O.D.M. advice with respect to the danger to national 
security was wrong. Realistically viewed, however, it seems clear that 
O.D.M. advice as to the danger of import levels to national security will 
be exceedingly influential if not conclusive. For this reason, the concern 
of importers over the manner in which this legislation is administered is 
most immediately directed toward the means by which the Office of 
Defense Mobilization executes its responsibilities. 


F. Analysis of Administration of Section 7b. 


As discussed above, it has been held that presidential action on the 
adjustment of tariffs, when properly circumscribed by applicable stand- 
ards, is a constitutional delegation of legislative authority.8* With refer- 
ence to the administration of section 7b, however, the question may be 
raised as to whether the function performed by the President on the 
advice of the Office of Defense Mobilization is legislative in character, 
or whether it assumes characteristics of quasi-judicial action. 

If quasi-legislative, application of Norwegian Nitrogen* would indicate 





82 See note 1 supra. 

83 E.g., Field v. Clark, note 38 supra; Hampton & Co. v. United States, note 48 
supra. 

84 Norwegian Nitrogen Co. v. United States, 288 U.S. 294 (1933). 
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that there is no requirement for a quasi-judicial hearing. However, if 
indeed quasi-legislative, the question arises as to whether it should not be 
delegated to the Tariff Commission or to some other agency responsible 
to Congress, and not to the Executive. The delegation of a legislative 
function to the Executive Office of the President without retention of 
any congressional control appears strange from both an organizational 
and procedural point of view, and even if section 7b does represent a con- 
stitutional delegation of legislative authority to the President, it would 
appear to be desirable, administratively, that the advisory function now 
performed by the Office of Defense Mobilization be located in some 
agency more responsive to the will of Congress. 

If not quasi-legislative, then is it quasi-judicial regulation such as to 
require a full hearing? There is a significant difference between an act of 
Congress which prescribes limitations on imports, whether legislated di- 
rectly or with the aid of a legislative fact finding body, and the exercise 
of delegated authority to the Executive to regulate private enterprise. 
In the latter case, it has been held that a full and open hearing is required 
before final action may be taken by the Government.** Thus, if the inten- 
tion is that section 7b requires a regulatory rather than legislative action 
by the Executive, there would seem to be a legitimate question as to 
whether importers affected by such action should be entitled to a hearing 
of their case, in accordance with standards of administrative due process. 


V. CoNCLUSIONS 


In view of congressional power over foreign commerce, importers may 
not quarrel with legislative provisions defining the nature of products to 
be admitted to this country or with legislative standards established to 
designate commodities not meeting those standards. However, it would 
seem clear that importers are entitled to a legislative definition of stand- 
ards to be applied against them by the President, and that the failure of 
Congress to supply such definition constitutes an unauthorized delegation 
of legislative power to the executive branch of the Government. If it is 
congressional policy to protect the national security by controlling levels 
of imports of commodities important to the national security, then the 
legislative branch of the Government should legislate the principles of 
such a policy in sufficient detail to guide administrative agencies in ex- 
ecuting it. Such a legislative policy should not only provide adequate 
standards for guidance of administrative action but should also provide an 
organizational and procedural framework which will insure that the 
interests of importers are sufficiently protected. 





85 Morgan v. United States, 304 U.S. 1 (1938). 
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CririzENSHIP—EXPATRIATION—QUALITY OF Duress SUFFICIENT To COoNSsTI- 
TUTE A DEFENSE UNDER SECTION 401(d) oF THE NATIONALITY ACT OF 
1940.—Stipa v. Dulles, 233 F.2d 551 (3d Cir. 1956). 


Petitioner, a native-born American, was denied a judicial declaration of 
United States citizenship, the district court ruling that he had expatriated 
himself under section 401(d), Nationality Act of 1940, by his service as 
an auxiliary in the Italian Police Force. In pertinent part that section 
provided that persons who are nationals of the United States, whether by 
birth or naturalization, shall lose their nationality by “accepting or per- 
forming the duties of any office, post, or employment under the govern- 
ment of a foreign state or political subdivision thereof for which only 
nationals of such state are eligible... .” Nationality Act of 1940, 54 
Strat. 1137, 8 U.S.C. § 801(d) (1946) [now 66 Srat. 267 (1952), 8 U.S.C. 
§ 1481(a)(4)(A) (1952)]. Petitioner’s contention that his expatriating 
conduct had been impelled by economic necessity was rejected by the 
court on the ground that economic duress is not such legal duress as to 
be a defense to expatriation. Held, reversed; a claim of economic duress, 
when buttressed by common knowledge of economic conditions prevail- 
ing in a foreign country, may constitute such legal duress as to avoid the 
expatriating consequences of petitioner’s conduct. 

Under the concept of dual citizenship, it is recognized that a person 
may have and exercise rights of nationality in two countries, and assertion 
of his rights as a citizen of the one does not per se imply renunciation of 
the other. Kawakita v. United States, 343 U.S. 717 (1952). Expatria- 
tion is therefore the voluntary renunciation or abandonment of allegiance 
and nationality, Perkins v. Elg, 307 U.S. 325 (1939); and is the natural 
and inherent right of all citizens. Act of July 27, 1868, 15 Srar. 223, 
now impliedly contained in 8 U.S.C. §§ 1482, 1483 (1952). The very 
foundation of the doctrine of expatriation is the intent on the part of the 
person to renounce citizenship or the performance of some act which 
shows presumptive intent. Citizenship of Mrs. Berryman, 30 Ops. Att’y 
Gen. 412, 421 (1915). The capacity voluntarily to exercise the choice 
or intention regarded as essential to a change of citizenship is lacking 
where one is adjudged insane, McCampbell v. McCampbell, 13 F.Supp. 
847, 849 (W.D.Ky. 1936); or where one has not reached majority, Perri 
v. Dulles, 206 F.2d 586 (3d Cir. 1953). However, a person cannot regain 
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or preserve his American citizenship by showing it was his intention or 
understanding that his voluntary action would not result in his expatria- 
tion. Savorgnan v. United States, 171 F.2d 155 (7th Cir. 1948), aff'd, 
338 U.S. 491, 15 A.L.R.2d 538 (1950). 

In proving the affirmative defense of expatriation, the burden is upon 
the Government, Teruo Naito v. Acheson, 106 F.Supp. 770 (S.D.Cal. 
1952); and is like that imposed in a case of denaturalization where the 
evidence must be clear, unequivocal, and convincing, Acheson v. Maenza, 
202 F.2d 453, 456 (D.C. Cir. 1953). Factual doubts are resolved in favor 
of the citizen. Alata v. Dulles, 221 F.2d 52, 54 (D.C. Cir. 1955). If how- 
ever, the citizen erroneously assumes this burden and through his own 
evidence shows unmistakably he has expatriated himself, he cannot then 
be heard to complain that his citizenship is forfeit. Bauer v. Clark, 161 
F.2d 397 (7th Cir. 1947), cert. denied, 332 U. S. 839 (1947). Though not 
mentioned in the Nationality Act of 1940, or its subdivision, duress is 
none the less a defense thereto. Doreau v. Marshall, 170 F.2d 721 (3d Cir. 
1948); Perri v. Dulles, supra. Duress may be exercised by means other 
than guns, clubs, or threats of violence. Ryckman v. Acheson, 106 
F.Supp. 739, 741 (S.D.Tex. 1952). See Doreau v. Marshall, supra; cf., 
Yuichi Inouye v. Clark, 73 F.Supp. 1000 (S.D.Cal. 1947), rev'd on other 
grounds, 175 F.2d 740 (9th Cir. 1949). And the citizen need not be- 
come a martyr as the price of retaining his citizenship. Tomasicchio v. 
Acheson, 98 F.Supp. 166, 174 (D.D.C. 1951). 

One does not voluntarily perform the duties of an office, post, or em- 
ployment within the meaning of section 401(d) where he holds that 
office during minority, Attorney General v. Ricketts, 165 F.2d 193 (9th 
Cir. 1947); where the civilian industry in which he is employed has been 
regimented by that foreign government, Kawakita v. United States, 
supra, or where his trade classification has been changed on the govern- 
mental register from civilian to official, the change occuring without his 
knowledge or consent, Minoru Furuno v. Acheson, 106 F.Supp. 775 
(S.D.Cal. 1952). 

In the principal case, petitioner testified that he had been unable after 
the war to find sufficient work to sustain himself, that he was unemployed 
a great part of the time, and that during one of these periods of unem- 
ployment he applied and was accepted for the position of auxiliary in the 
Italian police. Petitioner was then 29 years old, apparently in good 
health, and without dependents. The instant court took judicial notice 
of conditions in Italy after the war, and in view of the burden upon the 
Government to introduce rebutting evidence in order to disprove his 
claim, found the petitioner was under such duress as to make his em- 
ployment involuntary. 
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In the earlier case of Noboru Kanbara v. Acheson, 103 F.Supp. 565 
(S.D.Cal. 1952), it was decided that employment in the national school 
system of Japan by one in ill health, who had no other means of earning 
his livelihood, is not voluntary in the sense that it would expatriate under 
section 401(d). A like view was taken by the court in the case of 
Insogna v. Dulles, 116 F.Supp. 473 (D.D.C. 1953), which held that 
taking a position in the government of Italy in order to support one’s 
family, where the only alternative was unemployment or improbable 
relief was indeed a technical violation of section 401(d); but its effect was 
invalidated as being the result of actual duress. 

It is well settled that voluntariness is the essence of an expatriating act, 
and that the presence of duress can bar the consequences of otherwise 
expatriating conduct. See Doreau v. Marshall, supra; Schioler v. United 
States, 75 F.Supp. 353 (N.D.IIl. 1948), aff'd, 175 F.2d 402 (7th Cir. 1949). 
However, the test which is applied is that the duress must be of such 
substance and quality as will render the act involuntary. See Yuichi 
Inouye v. Clark, supra. In the application of this test to determine the 
quality of economic duress sufficient to render the expatriating conduct 
involuntary, the courts not only have considered the petitioner’s allega- 
tion and taken judicial notice of the economic conditions prevalent in 
that foreign country, but have sought out factors personal to the in- 
dividual petitioner which became the compelling force for his otherwise 
expatriating conduct. These have included the petitioner’s infirmity, 
lack of other skills by which employment might be gained, obligations to 
support dependents, and inability to seek employment elsewhere. See 
Insogna v. Dulles, supra; Noboru Kanbara v. Acheson, supra. Where 
this evidence has been uncontradicted, the courts have concluded there 
was sufficient economic duress to constitute legal duress. 

The principal decision has departed from this test by permitting a 
bare, unsupported claim of personal economic duress to be proved by 
judicial cognizance of general economic conditions. The instant court 
should have required evidence of petitioner’s individual circumstances, in 
order to ascertain whether petitioner himself was in fact a victim of the 
unfavorable economic climate. By allowing an unsupported claim of 
economic duress to be so used as a defense to expatriation, the court may 
well have provided, at least in many cases, the perfect defense for those 
who are charged with expatriating conduct under the act. 

Eugene Malkin 


EMINENT Domatn—CoNDEMNATION OF RIPARIAN LAND—COMPENSATION 
For FrowaGce Ricut.—United States v. 2979.72 Acres of Land, 235 
F.2d 327 (4th Cir. 1956). 


In a proceeding by the Government to condemn 2979.72 acres of land 
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in connection with a flood control project, a private power company 
claimed compensation as to 1540 acres thereof for a flowage easement 
which it had previously secured from the owner and which gave it the 
right permanently to flood those acres. After the declaration of taki 
had been filed, the owner conveyed to the Government all her interest 
in the entire tract for the nominal consideration of one dollar. For the 
taking of its easement the district court compensated the power company 
in an amount equal to the fee simple value of the 1540 acres, and on a 
peal by the Government the award was affirmed. 218 F.2d 524 (4th 
Cir. 1955). However, the judgment was vacated by the Supreme Court 
and remanded for further consideration sub nom. United States v. Vir- 
ginia Elec. & Power Co., 350 U.S. 956 (1956), citing United States v. 
Twin City Power Co., 350 U.S. 222 (1956), which held that compensa- 
tion payable under the fifth amendment for property condemned by the 
Government did not include the value of the land as a prospective site for 
hydro-electric power development. On rehearing before the Fourth 
Circuit, the Government contended that the flowage rights acquired by 
the power company were of value only for purposes of water-power de- 
velopment. Held, judgment below vacated and case remanded; con- 
veyance of flowage rights by owner of the fee to the power com- 
pany vested in the latter an interest in the land entitling it to compensation 
for the taking of such interest, excluding from such compensation, how- 
ever, any element of value arising from the availability of the site for 
water-power development. 


An easement is an interest in land, and is land, United States v. Welch, 
217 U.S. 333, 339 (1910); and when taken must be compensated if in itself 
valuable. Monongahela Nav. Co. v. United States, 148 U.S. 312, 337 
(1893); Lynn v. United States, 110 F.2d 586, 589 (Sth Cir. 1940). Like 
other property an easement is subject to condemnation. Pacific Postal- 
Telegraph-Cable Co. v. Oregon & C. R. Co., 163 Fed. 967, 969 (C.C.D. 
Ore. 1908). Where land burdened with an easement is taken by eminent 
domain, the owner’s measure of damages is the value of the land as af- 
fected by the easement. United States v. Cress, 243 U.S. 316, 328 (1917); 
Karlson v. United States, 82 F.2d 330, 337 (8th Cir. 1936). Amn easement 
is a unit for valuation in condemnation proceedings only when, prior to 
condemnation, it has been severed in ownership from the fee. Olson v. 
United States, 67 F.2d 24, 28 (8th Cir. 1933), aff'd, 292 U.S. 246 (1934). 
See Janr, EMINENT DoMAIN VALUATION AND ProcepuRE 251-2 (1953). 
The right to flood land is an easement and its value is determined in the 
same manner. JAuHR, Op. cit. at 271; Karlson v. United States, supra at 335. 
Compensation for property taken by eminent domain is the equivalent 
value of the property taken, Seaboard Air Line Ry. v. United States, 261 
U.S. 299, 304 (1923), and is exclusive of any speculative value arising 
from condemnation proceedings, McGovern v. City of New York, 229 
U.S. 363, 372 (1913). The measure of compensation is loss to the owner, 
not gain to the condemnor. United States v. Chandler-Dunbar Water 
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Power Co., 229 U.S. 53, 76 (1913). With respect to easements over land 
taken by eminent domain, the measure of compensation is the difference 
between the fair market values of the land before and after the imposition 
of the easement. Karlson v. United States, supra. Ordinarily an un- 
qualified taking in fee by eminent domain takes all interests; and as it 
takes the res, the Government is not called upon to specify the interests 
that happen to exist. Duckett & Co. v. United States, 266 U.S. 149, 151 
(1924). Such rights as riparian landowners may have to the flow and to 
the bed of navigable streams are, however, inferior to the rights con- 
ferred on the United States by the commerce clause. United States v. 
Chandler-Dunbar Water Power Co., supra at 62; United States v. Twin 
City Power Co., supra at 228. 


In the instant case the flowage easement acquired by the power com- 
pany had been severed from the fee when the Government filed its dec- 
laration of taking. The subsequent conveyance of the fee to the Govern- 
ment for a nominal sum thus vested in it all of the several interests in the 
property, Duckett & Co. v. United States, supra; Meadows v. United 
States, 144 F.2d 751, 752 (4th Cir. 1944), destroying the rights of the 
power company. Duckett & Co. v. United States, supra; Panhandle East- 
ern Pipeline Co. v. State Highway Comm’n., 294 U.S. 613, 618 (1935). The 
Government's argument that it was not required to compensate the power 
company for the destruction of its interest in the land was based on the 
assertion that the value of the easement was contingent upon the power 
company’s right to appropriate the stream to its own use, and that this 
right did not exist. United States v. Chandler-Dunbar Water Power Co., 
supra at 76. The court of appeals in the instant case held that the prior 
conveyance of the flowage easement to the power company vested in it 
an interest in the land that was compensable. If the easement had not 
been conveyed, the owner of the tract would have been entitled to com- 
pensation for the condemnation of the flowage rights by the Govern- 
ment. But by granting to the power company the right to flood the land 
permanently, the owner reserved no interest in the land but the bare fee. 
The easement so conveyed was thus equivalent to a fee acquisition. 
Thompson v. Janes, 151 Tex. 495, 251 S.W.2d 953, 956 (1952); Ken- 
tucky-Tennessee Light & Power Co. v. Beard, 152 Tenn. 348, 277 S.W. 
889, 891 (1925). See also the dissent in United States v. Twin City Power 
Co., supra at 229, 232. 


The Twin City case involved the condemnation of certain lands which 
bordered a navigable river and which had been acquired by Twin City 
for the purpose of developing a private power project. Twin City claimed 
compensation from the Government for the value inhering in the lands 
as a site for hydroelectric power operations. In accord with its earlier 
decision in United States v. Chandler-Dunbar Water Power Co., supra, 
the Supreme Court concluded that the element of value for which Twin 
City sought compensation was inherent in the flow of a navigable stream 
over which the Government had a dominant servitude under the com- 
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merce clause of the Constitution, U.S. Const. art. I, § 8, cl. 1, so that any 
special value the lands may have had by reason of their location on 
navigable waters was not compensable. 350 U.S. at 228, citing United 
States v. Miller, 317 U.S. 369, 375 (1943). Moreover, since the value of 
such location would depend on whether the Government chose to exer- 
cise its dominant rights in the stream, to require it to pay for this water- 
power value would be to create private claims in the public domain. 
United States v. Twin City Power Co., supra. 

On the basis of the holding in the Twin City case, the award to the 
power company in the instant case was vacated by the Supreme Court 
and remanded to the court of appeals for further consideration. On the 
remand the court of appeals relied chiefly on the rule of the Meadows 
case, supra, that the several owners of interests in land taken for public 
use are entitled to compensation. The interests of the landowner had 
been pre-empted by the easement acquired by the power company, 
Thompson v. Janes, supra, and included other elements of value, such as 
value for agricultural and grazing purposes, compensation for which was 
not precluded by the holding in the Twin City case. In its mandate to 
the district court, the court of appeals deferred to the Twin City rule, 
and directed that the compensation award be computed by determining 
the difference in the value of the land before and after the acquisition of 
the flowage easement, excluding from the valuation any element of value 
arising from the availability of the land for water power purposes. 

While it would at first appear that the court of appeals had reached a 
result contrary to the rule of the Chandler-Dunbar and Twin City cases, 
it is submitted that the ruling in the instant case is entirely consistent with 
those decisions. When the power company acquired its easement to 
flood the land permanently, it had for all practical purposes divested the 
owner of any property in the land, Thompson v. Janes, supra; United 
States v. Cress, supra and was entitled to whatever compensation was due 
the owner of the land. Duckett & Co. v. United States, supra. See Cullen 
& Vaughn Co. v. Bender Co., 122 Ohio St. 82, 170 N.E. 633, 637 (1930). 
The Government could not, therefore, be excused from paying com- 
pensation on the theory that the flowage rights the power company had 
acquired were valuable only for the purposes of water power develop- 
ment. 

In the Twin City case, riparian owners claimed compensation for that 
added value of land arising from its location and suitability as a dam 
site. The claim was rejected and the award was limited to the timber 
and agricultural value of the land. A strong dissenting opinion urged 
that the rejected claim was a part of the fair market value of the land and 
should have been allowed. It would seem that the majority view that 
such added value existed only because of the location of the land along a 
stream in which the government rights were paramount is more correct. 

A distinction should, however, be made between the claim of the 
riparian owner in the Twin City case and the claim of the power com- 
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pany in the instant case. The flowage right of the power company was 
a property right, United States v. Welch, supra; and was susceptible of an 
independent valuation. Olson v. United States, supra. In applying the 
Twin City rule to the valuation of the easement here, the court of ap- 
peals had before it a special application of the settled rule that the measure 
of compensation is the value of the property to the owner. Seaboard Air 
Line Ry. Co. v. United States, supra; see International Paper Co. v. United 
States, 282 U.S. 399, 407-8 (1931). If the right acquired by the power 
company had value for which the landowner was entitled to be com- 
pensated, as the court of appeals indicated, it cannot be argued that this 
element of value disappeared when the Government initiated its condem- 
nation proceedings. Monongahela Nav. Co. v. United States, supra at 
338; Duckett & Co. v. United States, supra at 151. 

While it may be that to hold this element of value compensable would 
create private claims in public domain, United States v. Twin City Power 
Co., supra, it is suggested that the more equitable rule, consistent with the 
holding in the Monongahela Navigation Co. case, would be to award the 
power company full compensation for the interest it acquired in the 
land, rather than to reduce it by an amount approximating the value of 
the land for the very purpose for which the interest in the land was 
acquired. 

¢ James D. Newton 


PATENTS—ANTICIPATION Unper 35 U.S.C. §§ 102(a) anv (£).—Helene 
Curtis Industries v. Sales Affiliates, 233 F.2d 148 (2d Cir. 1956), cert. 
denied, 77 Sup.Ct. 260 (Dec. 10, 1956). 


In an action for infringement, the district court found the patent in 
suit invalid as being anticipated by two U.S. patents, both granted on ap- 
plications which were filed prior to but which did not go to issue until 
after the filing date of the patent in suit. Appellants contended that these 
patents should not be treated as prior art, and that in regard to one of the 
reference patents, the scope of the Milburn doctrine, Alexander Milburn 
Co. v. Davis-Bournonville Co., 270 U.S. 390 (1926), codified in 35 U.S.C. 
§ 102(e) (1952), does not encompass anticipatory material contained in 
patent claims but is limited to matter disclosed in specifications. Held, 
affirmed; an earlier-filed U.S. patent which issues after the filing date of 
patent in suit is not prior art or an anticipating patent under 35 U.S.C. 
§ 102(a), but is nevertheless anticipatory for material contained in either 
its specification or claims, under the Milburn doctrine. 

Prior to 1926, the general rule was that the unclaimed disclosure of a 
U.S. patent became effective to anticipate a subsequent inventor only as 
of its issue date, and not from the date of the application therefor. Alex- 
ander Milburn Co. v. Davis-Bournonville Co., 1 F.2d 227 (2d Cir. 1924), 
rev'd, 270 U.S. 390 (1926); Hamilton Beach Mfg. Co. v. P. A. Geier Co., 
230 Fed. 430 (7th Cir. 1916); see Camp Bros. & Co. v. Portable Wagon 
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Dump @& Elevator Co., 251 Fed. 603 (7th Cir. 1918), cert. denied, 248 
U.S. 572 (1918); General Electric Co. v. Allis-Chalmers Co., 190 Fed. 
165, 166 (C.C.N.J. 1911); Note, The Scope of the Milburn Rule, 21 Gero. 
Wasu.L.Rev. 773 (1953). Further, a patent is not anticipated by other 
patents which, although prior in date, had not been granted when ap- 
plication for such patent was filed. Gray Telephone Pay Station Co. v. 
Baird Mfg. Co., 174 Fed. 417 (7th Cir. 1909); see Consolidated Ry. Elec- 
tric Lighting & Equipment Co. v. U.S. Light & Heat Corp., 246 Fed. 127 
(W.D.N.Y. 1917). And a patent is not in the prior art with respect to 
another patent where both applications were simultaneously pending in the 
Patent Office. E. H. Freeman Electric Co. v. Johns-Pratt Co., 204 Fed. 
288 (3d Cir. 1913). However, it may be otherwise when the question is 
who was the first or original inventor. Eck v. Kutz, 132 Fed. 758 
(C.C.E.D. Pa. 1904). 


Where the question is one of anticipation, the issue date of the an- 
ticipating patent controls. Evidence to establish an invention date for a 
reference patent that is earlier than its issue date is admissible only where 
the question is who was the original or first inventor, which question is 
entirely different from that of anticipation. Diamond Drill & Machine 
Co. v. Kelley Bros., 120 Fed. 282 (C.C.E.D. Pa. 1902). 


Prior to the Milburn doctrine, a minority rule also existed in the Sixth 
Circuit to the effect that the effective anticipatory date of the disclosure 
of a patent is the filing date of the application for such patent. Lemley 
v. Dobson-Evans Co., 243 Fed. 391 (6th Cir. 1917). Under this rule, the 
filing date of the application of a reference patent, if uncontradicted, is 
sufficient evidence that the patentee in suit was not the first inventor of 
the device. Naceskid Service Chain Co. v. Perdue, 1 F.2d 924 (6th Cir. 
1924). And a patent, the application for which was filed prior to that 
for the patent in suit, is a prima facie part of the prior art. Jackson 
Cushion Spring Co. v. Adler, 243 Fed. 386 (6th Cir. 1917). 

The Supreme Court in the Milburn case, supra, appeared to adopt the 
Sixth Circuit minority rule by holding that unclaimed subject matter in 
a patent disclosure can prevent issuance of a patent to another on a later- 
filed though co-pending application, in the absence of evidence carrying 
the invention date of the latter claimant further back. The Second Cir- 
cuit in the same case had ruled that on the question of anticipation or 
prior invention, a reference patent of earlier co-pending application is 
anticipatory only as to what it claims. In reversing, the Supreme Court 
held that anticipatory material is not limited only to that contained in the 
claims, but also includes such material disclosed in the specification, and 
further stated, “it is not necessary to show who did invent the thing in 
order to show that [the patentee in suit] did not.” 270 U.S. at 401. 

Where new matter in the specification of a patent is introduced by 
amendment during the prosecution of that patent, the Milburn rule ap- 
pears to be qualified. In this situation, such new matter has for its ef- 
fective date of anticipation, the filing date of the amendment and not that 
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of the application. See In re Willien, 22 C.C.P.A. (Patents) 865, 74 F.2d 
550 (1935). See Note, Patents—Anticipation—Extension of the Milburn 
Rule to Printed Publications, 23 Gro.Wasu.L.REv. 486 (1955). 

In the determination of what constitutes a patent disclosure, claims con- 
tained in an application for a patent as originally filed may be considered 
a part of the disclosure of the application. McBride v. Teeple, 27 C.C.P.A. 
(Patents) 961, 109 F.2d 789 (1940), cert. denied, 311 U.S. 649 (1940). 
Further, the subject matter defined by the claims of a patent reference is 
part of its disclosure, and may properly be considered in determining the 
question of anticipation. See In re Field, 161 F.2d 372 (C.C.P.A. 1947). 

Whether anticipating patents under the Milburn rule were prior art 
or merely evidence of earlier invention appeared unsettled. A _pat- 
ent later in date, but with an earlier filing date than patent in suit, is 
prior art. Yale Hook & Eye Co. v. Interwoven Hook & Eye Co., 33 
F.2d 295 (E.D.N.Y. 1929). Also an earlier-filed patent reference is 
deemed prior art with respect to another patent, notwithstanding the fact 
that it was granted after such other patent. Oswego Falls Corp. v. 
American Seal-Kap Corp., 65 F.Supp. 338 (E.D.N.Y. 1946). But Allied 
Metal Stamping Co. v. Standard Electric Equipment Co., 57 F.2d 296 
(E.D.N.Y. 1932), held that this type of patent reference cannot, strictly 
speaking, be used for purposes of anticipation. And in Comolite Corp. 
v. Davidovicz, 111 F.2d 121 (2d Cir. 1940), the court decided that such 
reference could not be pleaded broadly as prior art, but could serve to 
show that the patentee in suit did not invent first. The Supreme Court 
has stated that the Milburn doctrine supports the proposition that patent 
application disclosures are prior art from their filing dates. Detrola Radio 
@& Television Corp. v. Hazeltine Corp., 313 U.S. 259, 265 (1941). 

In Western States Machine Co. v. S.S. Hepworth Co., 147 F.2d 345 
(2d Cir.), cert. denied, 325 U.S. 873 (1945), Judge Learned Hand stated 
that the Milburn rule obliterated the distinction between prior art and 
earlier invention. And in a subsequent interpretation of the Milburn 
rule, the same court remarked that in accordance with this rule, a prior 
patent disclosure, though not claimed, can be evidence of prior invention; 
whereas before the Milburn decision, the issue of prior invention differed 
from that of anticipation because the invention of a patent lay in its 
claims. Old Town Ribbon & Carbon Mfg. Co. v. Columbia Ribbon © 
Carbon Mfg. Co., 159 F.2d 379 (2d Cir. 1947). 


The Milburn doctrine is now codified for the first time as a separate 
provision in 35 U.S.C. § 102(e)(1952) which states: “A person shall be 
entitled to a patent unless . . . (e) the invention was described in a 
patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent.” 
This subparagraph spells out for the first time in the statute the judicial 
rule that an invention described in a patent dates from the time of filing 
of the application for the purpose of anticipating a subsequent inventor. 
Zinn, Commentary—New Title Patents, U.S. Cope Conc. & Ap. News, 
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82d. Cong., 2d. Sess. 2513 (1952). For the purpose of anticipating a later 
inventor under section 102(e), by interpretation, a U.S. patent disclosing 
an invention dates from the time of filing of the application, whether or 
not the invention is claimed in the patent. Federico, Commentary on 
the New Patent Act, 35 U.S.C.A. at p. 19. See H.R.Rep.No. 1923, 82d. 
Cong., 2d. Sess. 10 (1952). 

The court in the instant case rejected the defendant’s contention that 
anticipatory material in patent claims is not encompassed by the Milburn 
rule or by section 102(e), as being in direct conflict with the Old Town 
and Carbon construction of the Milburn case. Although not relied on 
by the court in the instant case, it is noted that this contention is also in 
conflict with the rule of the McBride and Field cases, supra, that claims 
are a part of a patent disclosure and may properly anticipate. In agreeing 
with the defendant’s contention that patent references which issued after 
the filing date of patent in suit should not be treated as part of the prior 
art, the instant court did so under 35 U.S.C. § 102(a), which requires that 
a patent to anticipate must issue before the invention date of the applicant 
for patent. The court pointed out, however, that section 102(a) is a 
separate and distinct requirement from that of section 102(e). Therefore, 
under the latter code section, as construed by the court, a patent ref- 
erence of earlier filing date, issuing after the filing date of the patent in 
suit may be anticipatory; and the anticipatory material may be contained 
either in the specification or in the claims. 

It is submitted that the decision in the instant case is sound in its in- 
terpretation in that it recognizes the separate and distinct requirements of 
sections 102(a) and 102(e), each of which must be complied with. While 
this decision correctly interprets the scope of the Milburn doctrine and 
of section 102(e) to include anticipatory material in patent claims, in 
effect it also affirms the rule that claims are part of a patent disclosure 
and may properly be used to anticipate subsequent claimants. 


Harold Levine 


Pustic Utitiry Hotpinc Company Act—RETENTION OF ADDITIONAL Sys- 
TEMS—PrROOF OF Loss OF SUBSTANTIAL ECONOMIES UNDER SECTION 
11(b)(1)(A).—Louisiana Pub. Serv. Comm'n v. S.E.C., 235 F.2d 167 
(5th Cir.), cert. granted, 77 Sup.Ct. 223 (1956). 


Pursuant to section 11(b) (1), 49 Stat. 820 (1935), 15 U.S.C. § 79k(b) 
(1) (1952), the S.E.C. ordered a public utility holding company and its 
electric and gas operating subsidiary to dispose of nonelectric assets, pri- 
marily gas properties of the subsidiary, which were found neither part of 
the single integrated public utility nor retainable as an additional system 
under section 11(b)(1)(A). Middle South Utilities, 18 Fev.Ree. 1715 
(1953). On petition by the state regulatory agency, the S.E.C. refused 
to modify its order so as to permit the holding company to retain the 
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gas properties as an additional system. 20 Fep.Rec. 7022 (1955). The 
agency contended on appeal that the S.E.C. had misconstrued section 
11(b)(1)(A) by considering only such proof of loss of substantial 
economies as related to the operating subsidiary. Held, order reversed; 
the S.E.C. must consider loss of economies to the parent company as 
well as to the subsidiary sought to be retained; losses may be “substantial” 
within the statutory meaning even in the absence of a showing of serious 
economic impairment to the subsidiary. 

All provisions of the Public Utility Holding Company Act must be 
interpreted in light of its stated policy, namely, to correct grave abuses in 
the use of the holding company device by the nation’s electric and gas 
utilities. 49 Strat. 803 (1935), 15 U.S.C. § 79a(c) (1952); North Am. Co. 
v. S.E.C., 327 U.S. 686 (1946). Congress sought to eradicate the evils 
enumerated in section 1(b)(1)-(5), 15 U.S.C. § 79a(b)(1)-(5) (1952), 
by compelling the simplification of public utility holding company sys- 
tems and the elimination therefrom of properties detrimental to their 
proper functioning. North Am. Co. v. S.E.C., supra. Thus, section 
11(b)(1) confines each holding company system to a single integrated 
system, as defined in section 2a(29)(A) [electric system] and (B) [gas 
system], 49 Strat. 810 (1935), 15 U.S.C. § 79b(a) (29) (A)-(B) (1952). 

As finally enacted, section 11 represents a compromise which allows an 
exception to the one-system norm in certain concrete and limited circum- 
stances. 49 Srat. 820 (1935), 15 U.S.C. § 79k(b)(1)(A)-(C) (1952). 
See House Statement accompanying Conf. Rep. on S. 2796, 79 Conc.REc. 
14620 (1935). For the two approaches on section 11, see 79 Cona.RECc. 
10306 (1935) [Senate], and 79 Cone.Rec. 10823 (1935) [House]. The 
exception was designed to meet situations where the holding company 
could show a real economic need on the part of additional integrated 
systems to remain under the management of a principal integrated system. 
Conf. Rep. on S. 2796, H.R. Rep. 1903, 74th Cong., Ist Sess. 71; 79 
Conc.Rec. 14620 (1935). The section was deemed to permit holding 
company control of additional systems where the latter were so small 
as to be incapable of independent economical operation, 79 Cona.REc. 
14479 (1935). See North Am. Co. v. S.E.C., supra at 697. 

By definition, a single integrated system may not contain both gas and 
electric utility properties, and may engage in the production and dis- 
tribution of only one product. Philadelphia Co. v. S.E.C., 177 F.2d 720 
(D.C. Cir. 1949); cf. Arkansas Natural Gas Corp. v. S.E.C., 154 F.2d 597 
(Sth Cir.), cert. denied, 329 U.S. 738 (1946). Except in one early case, 
American Water Works @& Elec. Co., 2 S.E.C. 972 (1937), not subse- 
quently followed, Columbia Gas & Elec. Corp., 8 S.E.C. 443 (1941), the 
S.E.C. has always rejected the contention that gas and electric operations 
could constitute a single integrated utility system. See, e.g., United Gas 
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Improvement Co., 9 S.E.C. 52 (1941); North Am. Co., 11 S.E.C. 194 
(1942). The excepting clauses of the statute allow additional systems 
and combinations of electric and gas systems under the same holding 
company on a cumulative showing (1) that they cannot be operated 
separately without the loss of substantial economies, (2) that they are 
located in the same or adjoining states, and (3) that the advantages of 
localized management are not impaired. 49 Srar. 820 (1935), 15 U.S.C. 
§ 79k(b)(1)(A)-(C) (1952); North Am. Co. v. S.E.C., 133 F.2d 148 (2d 
Cir. 1943), aff'd as to constitutionality, 327 U.S. 686 (1946). See Com- 
ment, 59 YALE L.J. 1088, 1101 (1950). 

The term “substantial economies” pertains to the retention of additional 
systems in order to avoid their loss, and means “important” economies, 
not merely nominal ones. Philadelphia Co. v. S.E.C., supra; North Am. 
Co. v. S.E.C., 133 F.2d at 152. Further, in the case of jointly controlled gas 
and electric systems, “economies” are something different and something 
more than savings in operating expenses. Engineers Pub. Serv. Co. v. 
S.E.C., 138 F.2d 936 (D.C.Cir. 1943), vacated as moot, 332 U.S. 788 
(1947). In effect, what is to be determined is a net loss of economies, 
since losses must be compared with compensating advantages, including 
intangible benefits, which attend the separation of competing businesses 
under joint control. Engineers Pub. Serv. Co. v. S.E.C., supra. See 
also Engineers Pub. Serv. Co., 12 S.E.C. 41 (1942). And for a number 
of instances where the S.E.C. has found it to the advantage of competi- 
tive, or potentially competitive, gas and electric businesses to have sep- 
arate managements, see Philadelphia Co., 28 S.E.C. 35, 48 (1948); Com- 
monwealth & So. Corp., 26 S.E.C. 464, 490 (1947); North Am. Co., 18 
S.E.C. 611, 615 (1945). Whether economy is achieved by centralized 
control is a doubtful question peculiarly fitted for decision by adminis- 
trative agency expertise, and on such an issue a court cannot review or 
reweigh the evidence. North Am. Co. v. S.E.C., 133 F.2d at 152. See 
Morgan Stanley & Co. v. S.E.C., 126 F.2d 325 (2d Cir. 1942); 49 Stat. 834 
(1935), 15 U.S.C. § 79x(a) (1952). 

Because a proviso creates merely an exception to the statutory man- 
date to which it is attached and forces the party relying on it to bring 
himself within the exception, Schlemmer v. Buff., Roch. & Pitts. Ry., 205 
US. 1, 10 (1907); Ryan v. Carter, 93 U.S. 78, 83 (1876); and because 
such a proviso should be strictly construed, so as not to destroy the 
remedial processes intended to be accomplished by the enactment, 
Spokane & Inland Empire R.R. v. United States, 241 U.S. 344, 350 
(1916); S.E.C. v. Sunbeam Gold Mines Co., 95 F.2d 699, 701 (9th Cir. 
1938), the S.E.C. has explicitly placed on claimant the burden of sub- 
stantiating contentions under the clause A-C standards. See American 
Gas & Elec. Co., 21 S.E.C. 575, 596 (1945); Columbia Gas & Elec. Corp., 
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17 S.E.C. 494, 521 (1944). Clause (A) requirements must be proved by 
at least a fair preponderance of the evidence, and this evidence should be 
reasonably clear and convincing. Philadelphia Co. v. S.E.C., supra. 

In the instant case, the S.E.C. argued that the only economies to which 
clause (A) refers are those pertaining to the additional system, citing 
Philadelphia Co., 28 S.E.C. 35, 52 (1948); General Pub. Util. Corp., 32 
S.E.C. 807, 838 (1951); see Philadelphia Co. v. S.E.C., 177 F.2d at 724; 
and that “substantial” economies are those effecting a serious impairment 
of the controlled system such as to render it incapable of independent 
operation. See Philadelphia Co. v. S.E.C., supra at 725; Engineers Pub. 
Serv. Co. v. S.E.C., supra. In applying the “loss of substantial economies” 
concept to either the separated utility or to the parent operating com- 
pany, the instant court thus rejected these contentions and held that the 
substantiality of such economies was to be determined in light of the 
ability of the separated systems to continue serving the public without 
substantial changes in policy or financial return. 

In the Engineers case, supra, the majority determined that the con- 
gressional concern was not so much with the profit motive as with 
obviating the evils which the practice of utility combinations had pro- 
duced, and held the S.E.C. did not err in requiring divestment of a gas 
system from its parent electric system. The court reasoned that “sub- 
stantial” economies meant “important” economies, the requisite import- 
ance being regarded as relating to the healthful continuing business and 
service of the freed utility. Thus, the S.E.C. could not legally permit 
continued control of the gas system unless it could find that the con- 
trolled company would be incapable of maintaining substantial strength 
independent of the parent company. The dissent argued that clause (A) 
does not require economies so great that their loss would seriously im- 
pair the system, since such loss would be destructive, not merely sub- 
stantial. 

In Philadelphia Co. v. S.E.C., supra, which involved a fact situation 
similar to that of the instant and the Engineers case, supra, the S.E.C. 
again relied on the “serious economic impairment” doctrine to support a 
divestment order. After referring to legislative history and its opinion 
in the Engineers case, supra, the District of Columbia circuit found itself 
unable to say that the Commission’s understanding of the term “sub- 
stantial economies” was wrong. See H.R.Rep. No. 1903, 74th Cong., Ist 
Sess. 71 (1935); 79 Cone.Rec. 14479 (1935). 

In its clause (A) determinations the S.E.C. has been guided by the 
fundamental legislative purpose underlying section 11, that any efficiencies 
to be gained through conglomerate holding company systems are out- 
weighed by the attendant social and economic disadvantages inherent in 
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such combinations. See Report, Nat’! Power Policy Comm’n., H.R. 
Doc. No. 137, 74th Cong., Ist Sess. 4 (1935), appended to S.Rep.No. 
621, 74th Cong., Ist Sess. 55 (1935). Thus, the S.E.C. has considered 
only those losses of economies directly pertaining to the additional sys- 
tem sought to be retained, but not those relating to the principal system 
or to the holding company. General Pub. Util. Corp., supra; Philadel- 
phia Co., supra; North Am. Co., 11 S.E.C. 194 (1942). The court in the 
Engineers case indirectly adopted this approach in relating the importance 
of lost economies to the freed utility; and in the Philadelphia case the 
propriety of such an interpretation seems not to have been questioned. 

A corollary of the established principle that the economies must be 
“important” is the S.E.C. doctrine that there is no substantial loss unless 
it would cause a serious economic impairment of the system such as to 
render it incapable of independent economical operation. This doctrine 
both the Engineers and Philadelphia cases failed to disturb, despite the 
fact that compliance with the standard set by the “serious economic im- 
pairment” formula is so difficult of proof that, in practice, it has seldom 
been achieved. See Ritcuir, INTEGRATION OF PusLic Utitiry HoLpineG 
Companies 188 (1954). 

By broadening the “loss of substantial economies” test to include losses 
to the parent operating company, and by replacing the “serious economic 
impairment” doctrine with a more modest standard of proof, the instant 
decision has created a conflict of authority. Reinstatement of the order 
set aside would be more in the public interest, since the Commission’s 
interpretation of clause (A) seems more nearly consistent with the pur- 
pose and language of the act and at least equally well-founded in the 
realities of utility economics. 

Earle W. Putnam 


TrapE REGULATION—SECTION 3 OF RoBINSON-PATMAN Act UNAVAILABLE 
As Basis FoR PrivATE TREBLE-DAMAGE AND INJUNCTIVE Suits.—Nash- 
ville Milk Co. v. Carnation Co., 238 F.2d 86 (7th Cir. 1956), cert. 
granted, 25 U.S.L. Week 3254 (U.S. Mar. 4, 1957) (No. 699). 


Plaintiff milk company sought treble damages and injunctive relief 
against defendant milk company for allegedly selling filled milk at un- 
reasonably low prices for the purpose of eliminating competition from 
plaintiff. The action was brought under section 3 of the Robinson- 
Patman Act, 49 Srat. 1528 (1936), 15 U.S.C. § 13a (1952), which pro- 
hibits and provides criminal penalties for, inter alia, the selling of goods 
“at unreasonably low prices” for the purpose of eliminating competition. 
From an order of the district court dismissing the complaint, plaintiff 
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appealed. Held, affirmed; a private action may not be maintained for a 
violation of section 3 of the Robinson-Patman Act. 

Section 3 of the Robinson-Patman Act originated as Borah-Van Nuys 
Bill, S. 4171, 80 Cone.Rec. 3204 (1936). It contained criminal penalties 
only, and was not regarded by its authors as affecting civil litigation 
under the antitrust laws. Id. at 6348. Ostensibly fearing that the Robin- 
son-Patman Bill might often go unenforced, since many small businesses 
would doubtless prefer to endure the practices proscribed thereunder 
rather than to assume the costs of extensive litigation, id. at 6349-51, 
the Senate appended the substitute Borah-Van Nuys Bill by a floor 
amendment, and it emerged unchanged as section 3 of the Robinson- 
Patman Act. 49 Strat. 1528 (1936), 15 U.S.C. § 13a (1952). 


Except for provisions relating to carriers the only remedies afforded for 
violation of the original Clayton Act or section 1 of the Robinson-Patman 
Act are civil. 38 Srat. 730, 731, 737 (1914), 15 U.S.C. §§ 12-27 (1952); 
49 Strat. 1526 (1936), 15 U.S.C. § 13 (1952). Sections 4 and 16 of the 
Clayton Act authorize civil actions for damages sustained as a result of 
“anything forbidden in the antitrust laws,” and for injunctive relief 
against threatened damage by a violation of the antitrust laws. 38 Srart. 
731, 737 (1914), 15 U.S.C. §§ 15, 26 (1952). Section 1 of the same act 
defines the “antitrust laws” as including the Sherman Antitrust Act, two 
named tax statutes, and the Clayton Act itself. 38 Srat. 730 (1914), 
15 U.S.C. § 12 (1952). 


The Robinson-Patman Act consists of a title, an enacting clause, and 
four sections. The title describes the act as an act to amend section 2 of 
the Clayton Act “and for other purposes.” 49 Srat. 1526 (1936). The 
enacting clause states that section 2 of the Clayton Act “is amended to 
read as follows:”. The first section, entitled “Src. 2.”, is composed of six 
parts lettered “(a)” through “(f)”, and is completely enclosed in quota- 
tion marks. The second, third and fourth sections (entitled Src. 2., Sec. 
3., and Src. 4. respectively) are not enclosed in quotation marks. The 
absence of quotation marks around section 3 has given rise to considerable 
doubt as to whether it is amendatory of the Clayton Act and thus avail- 
able as a basis for treble-damage and injunctive relief, or whether it is a 
separate criminal statute. See Hershel Calif. Fruit Products Co. v. Hunt 
Foods, 119 F.Supp. 603, 606 (N.D.Cal. 1954). It has been termed “the 
criminal section” by one of the act’s authors. PATMAN, THE ROBINSON- 
PatMAN Act 262 (1938). 


The legislative history of the act is at best inconclusive of the issue. 
Statements were made in debate which might be taken to show both 
that Congress did and did not consider section 3 amendatory to the 
Clayton Act. See 80 Conc.Rec. 6348-51, 6436, 9414-15, 9419, 9421 
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(1936). The codifiers of the United States Code incorporated it among 
the sections containing the Clayton Act. 15 U.S.C. § 13a (1952). These 
sections are listed in section 12 thereof as comprising the “‘antitrust laws.” 
15 U.S.C. § 12 (1952). The United States Code is prima facie evidence 
of the laws of the United States; but where inconsistencies arise, effect 
is to be given to the Statutes at Large. 1 U.S.C. § 204(a) (1952); 
Stephan v. United States, 319 U.S. 423, 426 (1943). 


Shortly after passage of the Robinson-Patman Act, many legal pub- 
lications asserted that section 3 would not be available to private litigants. 
See Notes, 50 Harv.L.Rev. 106, 121 (1936); 85 U.Pa.L.Rev. 306, 312 
(1936); 22 Wasu.U.L.Q. 153, 182 (1937); 22 A.B.A.J. 593, 649 (1936). 
And the Attorney General’s Committee has stated that acceptance of 
section 3 as a basis for private treble-damage litigation “involves highly 
dubious statutory construction” and “finds support neither in the legis- 
lative intent nor overall antitrust policy.” Report, ATTORNEY GENERAL’S 
NaTIonaAL CoMMITTEE To Stupy THE ANTITRUST Laws 201 (1955). This 
report recommended repeal of section 3 on the grounds that its con- 
stitutionality is doubtful, noting that no convictions had been ob- 
tained under it, and that “public enforcement organs have largely for- 
saken” it except as an additional count in indictments under the Sherman 
Act. Id. at 199. See United States v. Safeway Stores, Inc., Crim. No. 
9584, N.D.Tex., Nov. 1, 1955. The constitutionality of the section had 
been seriously questioned in United States v. Bowman Dairy Co., 89 F. 
Supp. 112 (N.D.IIl. 1949), though the court declined to decide the point 
on a motion to dismiss. Contra, F. & A. Ice Cream Co. v. Arden Farms 
Co., 98 F.Supp. 180 (S.D.Cal. 1951). 


Without directly meeting the issue, many courts, however, have per- 
mitted private suits on the ground that even though it does not so pro- 
vide in express terms, section 3 gives a private right of action by declaring 
unlawful the things forbidden. Atlanta Brick Co. v. O'Neal, 44 F.Supp. 
39 (E.D.Tex. 1942). See also Spencer v. Sun Oil Co., 94 F.Supp. 408 
(D.Conn. 1950); Myers v. Shell Oil Co., 96 F.Supp. 670 (S.D.Cal. 1951). 

The issue of private litigation under section 3 was first fully argued and 
analyzed in Balian Ice Cream Co. v. Arden Farms Co., 94 F.Supp. 796 
(S.D.Cal. 1950). That court upheld a complaint for treble damages un- 
der section 3, stating that the entire Robinson-Patman Act amended the 
Clayton Act. The court reasoned that, notwithstanding the absence of 
quotation marks or other external indicia, an act is amendatory if it is 
intended to reach situations not covered by a previous act or if it sup- 
plements existing legislation in order to achieve more successfully the 
societal object sought to be obtained. 

Subsequently, the District Court for the District of Columbia ex- 
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pressed the view in dictum that no action for damages is maintainable 
under section 3. National Used Car Market Report, Inc. v. National 
Automobile Dealers Ass’n, 108 F.Supp. 692 (D.D.C. 1951), aff'd, 200 
F.2d 359 (D.C. Cir. 1952). And in Hershel Calif. Fruit Products Co. v. 
Hunt Foods, supra, the court expressed “grave doubts” that the section is 
one of the antitrust laws for which there is a private right of action, but 
declined to go against the weight of authority. 

Finally, Vance v. Safeway Stores, Inc., 137 F.Supp. 841 (D.N.M. 1956) 
held that section 3 is a separate, criminal statute and will not support a 
private action for damages. On appeal however, in an opinion handed 
down contemporaneously with that of the instant case, the Tenth Cir- 
cuit reversed, citing with approval Balian Ice Cream Co. v. Arden Farms 
Co., supra. Vance v. Safeway Stores, Inc., 239 F.2d 144 (10th Cir. 1956), 
cert. granted, 25 U.S.L.Weexk 3254 (U.S. Mar. 4, 1957) (No. 707). 

In reaching these diametrically opposed conclusions both Vance and 
the principal case examined the Robinson-Patman Act in the Statutes at 
Large, 49 Strat. 1526-28 (1936), noted the absence of quotation marks 
around section 3, but disagreed as to the consequences. The instant 
court contrasted the omission of quotation marks around section 3 with 
their inclusion around the first section, and deemed this convincing evi- 
dence that Congress did not intend section 3 to be an amendment of the 
Clayton Act. On the other hand, the Tenth Circuit treated that omis- 
sion as unimportant, because section 3 was “not referred to in any other 
manner than in the enacting clause.” 239 F.2d at 146. The two courts 
likewise disagreed as to the intent manifested by Congress when it passed 
the Robinson-Patman Act. See 80 Conea.Rec. 6349-51, 6436, 9414-15, 
9419, 9421 (1936). However, the court in Vance, supra, went beyond 
the issue of congressional intent, and based its decision largely upon the 
contention, previously propounded in Balian Ice Cream Co. v. Arden 
Farms Co., supra, that a statute need not be so labeled to amend an exist- 
ing law, but is an amendment if it adds something to the existing law so 
as better to accomplish its purpose. 

It is believed that broad generalizations of this nature dismiss too readily 
such important counterfactors as: (1) the criminal nature of section 3 
as opposed to the basically civil nature of the remedies afforded by the 
Clayton Act; (2) the absence of quotation marks around section 3 as 
contrasted with the inclusion of section 1 in quotation marks; and (3) the 
apparent belief on the part of the authors of the Robinson-Patman Act 
that section 3 was a strictly criminal enactment. It is submitted that the 
Seventh Circuit reached the correct conclusion in the instant case; and 
that section 3 of the Robinson-Patman Act should not be made available 


to private litigants. James H. French, Jr. 
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Tue Law or Lanp Warrare, Department of the Army Field Manual 
FM 27-10. U.S. Government Printing Office, 1956. 236 pages, 60¢.1 


In recent years there has been considerable discussion of the practicality 
of codifying international law. Within the scope of its title, THe Law 
or Lanp WarFareE provides an effective answer to this question.? This 
manual is a revision of a previous War Department Manual entitled RuLEs 
or Lanp Warfare. The change in name is indicative of the character of 
the new publication. Revision of the manual was prompted not only by 
the considerable developments in the jurisprudence of the law of war 
occasioned by World War II and the Korean conflict, but also by the 
recent ratification of the Geneva Convention of 1949. 

The purpose of the manual is to furnish authoritative guidance to mili- 
tary personnel on the customary and treaty law applicable to the conduct 
of warfare on land and to relationships between belligerent and neutral 


states. Many of these principles are also applicable to war at sea and in 
the air.® 


1 Available for sale after May, 1957. 

2 Historically the Army has played an important role in the formation and ex- 
pression of humanitarian principles of the customary law of war. Witness the pub- 
lication during the Civil War of the famous General Order No. 100, drafted by Francis 
Lieber. By this initial codification, the laws of war which had their origin in chivalry 
were expanded under the dictates of humanity. 

3 The chapter headings are to a degree indicative of the general content of the 
Manual. Chapter 1 is entitled Basic Rules and Principles. Here we find more em- 
phasis on the principle of humanity and less on the principle of military necessity than 
formerly. In fact the latter rule is no longer regarded as authority for abrogating 
either conventional or customary laws of war and comes into play only when specified 
in a treaty or convention as a basis for application in a particular situation. In this 
chapter will also be found citations of the relevant treaties to which the United States 
1s a party. 

In the second chapter entitled Hostilities appears an important section dealing with 
Forbidden Means of Waging Warfare. Here will be found the present restrictions 
upon the United States as to various types of warfare and weapons. Chapter 3, 
Prisoners of War, is derived in considerable part from the Geneva Convention of 
1949 with appropriate additions from earlier conventions and interpretations where 
necessary. The Wounded and Sick is the title of Chapter 4 which leans heavily upon 
the two Wounded and Sick Conventions of 1949. Chapter 5, Civilian Persons, takes 
on added importance because of the extensive and detailed provisions of the 1949 
Geneva Convention Relative to the Protection of Civilian Persons in Time of War. 
Chapter 6, Occupation, is derived in part from the Convention just mentioned to- 
gether with other sources such as the Hague Regulations of 1907 Respecting the Laws 
and Customs of War on Land and customary law. Chapter 7, Nonhostile Relations of 
Belligerents, includes the legal rules relating to armistices which have become more 
significant in recent years. Chapter 8, treats of the Remedies for Violation of Inter- 
national Law; War Crimes. Chapter 9, which is entitled Neutrality, includes a para- 
graph concerning neutrality under the Charter of the United Nations, a subject which 
has aroused the interest of many scholars. Finally, in addition to the usual index of 
subject-matter, there is an index of the Articles of the 1949 Geneva Conventions and 
the 1907 Hague Conventions, showing where such articles as appear in this volume 
may be found. 


[ 465 ] 














466 THE GEORGE WASHINGTON LAW REVIEW 


In May, 1952, during the course of a debate in the House of Lords on 
the doctrine of superior orders, the Lord Chancellor announced that the 
United States Government would be consulted before the new British 
Manual was issued. Accordingly, the Director of the Army Legal Serv- 
ices of the British War Office extended an invitation to the Judge Ad- 
vocate General of the United States Army to send representatives to Eng- 
land for a conference on the revision of the two texts. The two drafts* 
which had previously been exchanged for study, were compared in great 
detail at the conference held in May, 1953 at Cambridge, England.® 

Although the text of the conference report has not been published, it 
can be said that there was agreement on most major points of earlier 
difference as well as agreement on certain basic principles such as the re- 
sponsibility of military commanders and the universality of the application 
of the law of war even during hostilities undertaken in violation of the 
Charter of the United Nations. Agreement was reached in other areas 
such as the application of the principle of humanity in the interpretation 
of the texts. Finally, many valuable aids were obtained by having the 
draft reviewed by numerous departments and agencies, including the De- 
partments of State, Justice, Defense, Navy and Air Force. The final 
text of the manual was prepared in the International Affairs Division of 
the Office of the Judge Advocate General of the Army. 

It is to be expected that the writer of this review, who directed the 
preparation of the manual and approved its text, would not be overly 
critical of its form and content. However, it may be said that for lawyers 
and scholars the principal fault of the volume lies in its lack of citations 
and annotations® (except, of course, for the references to the pertinent 
conventions and treaties). The omission was necessary in devising a 
format agreeable to the purposes of the Manual. Nevertheless, the ad- 
ditional information is available at the Office of the Judge Advocate Gen- 
eral of the Army in the Pentagon. 


Scholars and students having an interest in this field of international 
law should not overlook this timely and authoritative codification of the 
law of war. 


Claude B. Mickelwait* 





4 The British draft, a revision of their manual, THE Law or War on LAND, was 
prepared by Sir Hersch Lauterpacht, now judge of the International Court of Justice 
(then the Whewell Professor of International Law at the University of Cambridge). 

5 For a more detailed report of this conference, in which the writer of this review 
participated, as did Judge Lauterpacht, see American Journal of International Law, 
October, 1953, p. 702. 

® The published volume is not annotated as were the drafts. For research pur- 
poses, the final annotated draft is available in the International Affairs Division. As 
an aid to the reader, all quoted portions of conventions and treaties appear in boldface 
type. 

*Major General, USA (Ret.); former Assistant Judge Advocate General of the 
Army. 
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ADVANCED LIFE UNDERWRITING AND Tax PLANNING (Third Revision). 
Revised by William J. Bowe. Issued by State Farm Life Ins. Co., 
Bloomington, Ill. 1956, 231 pages. $1.00. 


Unlike many, many books dealing with life underwriting and estate 
planning, this handbook is written in short, terse sentences, and the 
language used is clear to the point of easy understanding by the ordinary 
layman. The chapters on Estate Tax Planning and on Federal Estate, 
Income and Gift Taxation of Life Insurance are excellent. 

The handbook provides many model forms for use in legally expressing 
the solution of particular situations. However, like most model forms, 
those included in the handbook fall short in most instances of accomplish- 
ing in full the desired end. 

As an instance, Illustrative Form 2 covers a salary continuation con- 
tract, that is, a contract designed to provide yearly compensation to an 
executive of a company after retirement, and death benefits for the 
executive’s wife or estate in the event of death of the executive while in 
employment or after retirement. While one of the “Whereas” clauses 
suggests that the company desires to retain the services of the executive 
until his age 60 “unless disabled,” nothing whatever is included in the 
form to say what happens if the executive does become disabled—will his 
salary be continued for a month, six months or a year—is the contract to 
be deemed cancelled—will the executive’s wife receive a death benefit 
if the executive dies from the disability—will the disability constitute re- 
tirement—who determines that the executive is disabled? 

Accordingly, these forms should be used only as conveying ideas and 
not as final, finished documents. 


In the opinion of this reviewer, the handbook is highly recommended 
not only as good reading material but as worthy of thorough study of 
the ideas it conveys. While it is entitled “Advanced Life Underwriting 
and Tax Planning” and was issued primarily for the use of the insurance 
agents and life underwriters of the State Farm Insurance Company, it 
nevertheless should form an excellent tool in the hands of law students 
and lawyers who are seriously interested in the field of estate planning. 


Lucien H. Mercier* 





*Head of law firm of Mercier, Kertz, Sanders & Baker, Wash. D. C.; Vice Presi- 
dent and General Counsel for General Services Life Ins. Co. LL.B. 1925, Georgetown 
University. Member of the bars of District of Columbia, Rhode Island and the U.S. 
Supreme Court. 
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Tue Cope NAPOLEON AND THE CoMMON Law Wor tp (Lectures delivered 
at the Law Center of New York University, December 13-15, 1954). 
Edited by Bernard Schwartz. New York: New York University Press, 
1956, 438 pages. $12.75. 


The title, THe Cope NaPoLeon AND THE ComMon Law Wor ~p, might 
raise the reader’s hopes that here at last he will find a substantial amount 
of systematic materials on the French Civil Code.! The volume, however, 
is neither a systematic treatment of the Code Napoleon nor of its relation 
to the Common Law world. It is rather a collection of eighteen lectures 
by as many authors on various topics presented to commemorate the 
150th Anniversary of the French Civil Code of 1804.2 The substance 
and value of the material in each lecture varies greatly. 

Some of the more significant contributions in this collection of lectures 
will be briefly characterized. 

A clear exposition of the significance of judicial decisions in the Civil 
Law System is vital, if the Common Law scholar is to understand the 
Civil Law. This has been provided by Sereni’s penetrating lecture on 
The Code and Case Law. Because of his familiarity with the Common 
Law System and the doctrine of stare decisis, this lecture is lucid and 
couched in understandable English. 

Limpens’ description of the territorial expansion of the Code as a re- 
sult of conquest, direct persuasion or inspiration is novel and illuminating. 


1 As most of the materials in English on the Civil Law System are fragmentary and 
widely scattered, the usefulness of this volume is increased by the inclusion of a 
selected bibliography of publications in English, by Professor Julius J. Marke, Librar- 
ian of the New York University Law School. Until a bibliography on foreign and 
comparative law books and articles in English was compiled and annotated by 
Charles Szladits and published in 1955 by The Parker School of Foreign and Com- 
parative Law at Columbia University, it was difficult to find much of this material. 


2 The eighteen topics discussed and the names of the speakers are as follows: 
The Ideological and Philosophical Background, Professor C. J. Friedrich, Harvard 
University; The Grand Outline of the Code, Professor André Tunc, University of 
Grenoble ; Codification and National Unity, René Cassin, Vice-President, French Coun- 
cil of State; The Code and the Case Law, Professor Angelo Piero Sereni, University 
of Ferrara; Techniques of Interpretation, Professor Sheldon D. Elliott, New York 
University; Territorial Expansion of the Code, Dean Jean Limpens, University of 
Ghent; The Code and Contract—A Comparative Analysis of Formation and Form, 
Professor Arthur Von Mehren, Harvard Law School; The Code and the Family, 
Professor Max Rheinstein, University of Chicago; The Code and Property, Professor 
Claude Léwy, French University of New York; The Code and Unfair Competition, 
Professor Walter J. Derenberg, New York University; The Code in a Socialist State, 
Professor Nikola Stjepanovic, University of Belgrade; The Code and Public Law, 
Professor Bernard Schwartz, New York University; Codification in Anglo-American 
Law, Dean Emeritus Roscoe Pound, Harvard Law School; Codification in a New 
State, Professor Benjamin Akzin, Hebrew University of Jerusalem; Codification and 
International Law, Associate Dean Jack Bernard Tate, Yale Law School; The Code 
and The Common Law in Louisiana, President John H. Tucker, Jr., Louisiana Law 
Institute; The Relations Between Civil Law and Common Law, Thibaudeau Rinfret, 
former Chief Justice of Canada; The Reconciliation of the Civil Law and the Com- 
mon Law, Arthur T. Vanderbilt, Chief Justice, Supreme Court of New Jersey. 
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The theory of formation of contracts and the problem of form is dis- 
cussed by Von Mehren to illustrate how the systematic, logical structure 
of the Civil Code is superior to that of pragmatic Common Law in its 
responsiveness to the needs of the business community. For example, the 
broad Civil Law doctrine of causa produces different and more practical 
results by enforcing option agreements and certain unilateral contracts. 

Rheinstein in presenting The Code and the Family provides an unusual 
insight into the evolution of French domestic relations and changing 
social concepts of the family and the individual in society. 

The significant opinion that the United States is approaching a con- 
dition in which a code is needed is expressed by Pound. He points to the 
gradual codification of the Common Law, particularly in the field of 
business law. “Private Codification,” as illustrated by the American Law 
Institute’s Restatements of the Law, is indicative of the recognition of 
the need for the systematization of the Common Law. 

Space does not permit comment on other interesting lectures. Suffice 
it to say that several of the papers in this volume are well worth exam- 
ining by anyone interested in the Civil Law or in the codification of law. 
It doubtless would be purchased by many more readers if it were more 
reasonably priced. 

The contributors, the New York University Institute of Comparative 
Law and its energetic director, the editor of this volume, are to be con- 
gratulated for making possible the publication of these lectures com- 
memorating the French Civil Code. The 150th anniversary of the pro- 
mulgation of this great legal document was celebrated in many parts 
of the world, not only because of its humanitarian and unifying influence 
on the law of France, but because it has profoundly influenced the pri- 
vate law of most of the other countries of the world as well. The Anglo- 
American legal world has directly benefited through its adoption in 
Louisiana and Quebec. This “people’s code” richly deserves the homage 
of all freedom loving peoples, because it has contributed to the widespread 
development of the Rule of Law. 


James Oliver Murdock* 


BOOK NOTES 


An OUTLINE oF ARBITRATION ProcepurE, by the Committee on Arbi- 
tration, Association of the Bar of the City of New York. New York: 
American Arbitration Assn., 1956. Pamphlet, 31 pp., distributed without 
charge.—With no pretentions of comprehensive arbitration coverage, this 
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pamphlet offers to the uninitiated a revealing introduction to this area of 
dispute settlement. Slanted toward lawyer appeal, the outline stresses the 
advantages of arbitration in serving the client’s interests, emphasizing the 
role of the lawyer in drafting the agreement, initiation of proceedings, 
participation in the hearing, and effectuating the award. Summa 
though the presentation may be, its authoritative reference to New York 
and federal laws spotlights the functioning of arbitration in “the art and 
science of dispute determination.” 


H.T.M. 


Say Ir Sarety: Lecat Limits IN JOURNALISM AND BROADCASTING, b 
Paul P. Ashley. Seattle: University of Washington Press, 1956. 112 pages, | 
with index, $2.25.—Designed as a day-to-day working tool for the non- 
legal writer, this book with few wasted words condenses the essentials of 
the law of libel and right of privacy into little more than a hundred pages. | 
Touching on such diverse subjects as political broadcasts and society 
cheesecake, disc jockeys and judges, Communism and the Ku Klux Klan, 7 
it includes a number of fact situations from leading cases and a rather 
amusing collection of examples of libel per se. The book is pleasingly 
laid out and easy to read, with wide margins suitable for making notes and 
comments. The lawyer reading Mr. Ashley’s near pocket-sized work 
would experience all the frustrations of reading a hornbook without cita- 
tions; but he should remember that it was not written for him, but for his — 
clients, to help them “Say It Safely.” 


C.E.M. 


BOOKS RECEIVED 


Bic Business AND THE Poticy oF Competition, by Corwin Edwards. | 
Cleveland: Western Reserve Univ. Press, 1956. 180 pages, $3.50. 


Tue Dante WEssTER Reaper, by Bertha M. Rothe. New York: Oceana 
Publications, 1956. 250 pages, bibliography, index, $3.50. 


OPINIONS OF THE COMMITTEES ON PROFESSIONAL Etuics of the Association 
of the Bar of the City of New York and the New York County © 
Lawyers’ Association. New York: Columbia University Press, 1956. 
829 pages, appendices, index, $10.00. 


TREATIES IN Force: a List of Treaties and Other International Agree- 
ments of the United States, Department of State Publication No. 
6427. Superintendent of Documents, 1956. 250 pages, appendix, 
index, $1.25. 


WomeEN THE Makers oF History, by Charles S. Muir. New York: Van- 
tage Press, 1957. 234 pages, $3.75. 





